
AGENDA 
Town of Atherton 

CITY COUNCIL/ATHERTON CHANNEL DRAINAGE 
DISTRICT 

May 19, 2010 
6:30 P.M. 

Meeting Room 
Town Administrative Offices 

91 Ashfield Road 
Atherton, California 

Special Meeting 

 
 
 

 
6:30 P.M.  ROLL CALL  Lewis, Dobbie, Marsala, McKeithen, Carlson 

 
6:32 P.M. PUBLIC COMMENTS 

 
6:40 P.M. CLOSED SESSION 
 
 A.  CONFERENCE WITH LEGAL COUNSEL – PENDING 

LITIGATION (Subsection (b) of Government Code Section 54956.9): 
  One (1) potential case: 
   

Jonathan B. Buckheit v. Tony Dennis, Dean DeVlugt, The Town of 
Atherton, The County of San Mateo, and Does 1-500, inclusive - U.S. 
District Court for the Northern District of California, San Francisco 
Division, Case No. CV 09-5000 

 
 B. CONFERENCE WITH LEGAL COUNSEL – ANTICIPATED 

LITIGATION: (Significant exposure to litigation pursuant to 
subsection (b) of Government Code Section 54956.9): One potential 
case: 

  
 
RECONVENE TO OPEN SESSION 
 
 Report of action taken. 
 
6:59 P.M.  ADJOURN  

 
Pursuant to the Americans with Disabilities Act, if you need special assistance in this meeting, please contact the City 
Clerk’s Office at (650) 752-0500.  Notification of 48 hours prior to the meeting will enable the City to make reasonable 

arrangements to ensure accessibility to this meeting.  (29 CRF 35.104 ADA Title II) 
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AGENDA 

Town of Atherton 
CITY COUNCIL 

ATHERTON CHANNEL DRAINAGE DISTRICT 
MAY 19, 2010 

7:00 p.m. 
TOWN COUNCIL CHAMBERS 

94 Ashfield Road 
Atherton, California 

  REGULAR MEETING 
 

 

 
 
 
 
PLEASE NOTE:   
  Times listed on the Agenda are an approximation and not a time certain.  

The Council may take up items out of order.  Please arrive well in advance 
of the time listed for any item in which you are interested. 

 
7:00 P.M. 1.  PLEDGE OF ALLEGIANCE 
    
7:02 P.M.  2. ROLL CALL         Lewis, Dobbie, Marsala, McKeithen, J.Carlson 
 
7:03 P.M.  3   PRESENTATIONS       
 
   NATIONAL POLICE WEEK – Chief Mike Guerra 
 
7:15  P.M.  4.  PUBLIC COMMENTS (This portion of the meeting is reserved for persons 

wishing to address the Council on any matter not on the Agenda that is within the 
subject matter jurisdiction of the City Council. State law prohibits the Council 
from acting on items not listed on the Agenda except by special action of the City 
Council under specified circumstances. Speakers’ time is limited to three minutes.) 

 
7:20  P.M.      5. REPORT OUT OF CLOSED SESSION 
 
7:25 P.M. 6. CITY MANAGER’S REPORT 
 
7:30 P.M. 7. COMMUNITY ORGANIZATION ROUNDTABLE REPORT   

   (Directed by Resolution No. 99-6)  

Library eBranch Presentation – Presented by Atherton Branch Manager 

Carine Risley 

7:45 P.M. CONSENT CALENDAR   (Items 8-17)   

(Consent Calendar items are routine in nature and are generally considered in one motion and adopted by 
a single vote of the City Council.  If discussion regarding a Consent Calendar item is desired, the 

member(s) of the City Council, public, and/or staff wishing to pull the item should so indicate at the time 
the Mayor calls for consideration of the Consent Calendar.) 
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 8. APPROVAL OF APRIL 7, 2010 SPECIAL, APRIL 21, 2010 REGULAR 
MEETING AND APRIL 21, 2010 6PM AND 7PM SPECIAL MEETING 
MINUTES 

  Recommendation: Approve April 7, 2010 special, April 21, 2010 regular 
and April 21, 2010 6PM and 7PM special meeting minutes 

   
 9. APPROVAL OF BILLS AND CLAIMS FOR MARCH 2010 IN THE 

AMOUNT OF $1,042,335 
  Recommendation: Approve Bills and Claims in the amount of $1,042,335 
 
 10. APPROVAL OF PLANS AND SPECIFICATIONS AND 

AUTHORIZATION TO ADVERTISE STREET RECONSTRUCTION 
PHASE 7 PROJECT NUMBER 56006 

  Report: Public Works Director Duncan Jones 
  Recommendation: Approve the plans and specifications and authorize 

advertisement for bids for the Street Reconstruction Phase 7 Project, Project 
No. 56006 

 
11. REMOVE THE CONTINGENCY THAT THE AWARD OF THE 

FLETCHER/RIDGEVIEW DRAINAGE AND STREET PROJECT 
NUMBER 08-010 BE WITHIN THE GANN LIMIT 

  Report: Public Works Director Duncan Jones 
Recommendation: Remove the contingency that the award of the 
Fletcher/Ridgeview Drainage and Street Project be within the GANN limit 

 
12.       APPROVAL OF AGREEMENT WITH CSG CONSULTANTS FOR 
 CODE ENFORCEMENT IN AN AMOUNT NOT TO EXCEED $56,925
 Report: City Manager Jerry Gruber 

Recommendation:  Approve a Professional Services Agreement with CSG 
Consultants, Inc. to provide Code Enforcement Services to the Town of 
Atherton in the amount of $56,925.00 for fiscal year 2010-11 

 
 13. RESCIND AWARD OF CONTRACT TO METHOD CONSTRUCTION 

FOR THE GARDEN ROOM RENOVATION PROJECT NUMBER 09-
025 AND REJECT ALL BIDS FOR THE GARDEN ROOM 
RENOVATION PROJECT 

  Report: Public Works Director Duncan Jones 
Recommendation: Rescind the contract for Garden Room Renovation 
Project, project number 09-025 to Method Construction; and reject all bids 
for the Garden Room Renovation Project.  

 
 14. AWARD OF CONTRACT TO GALLAGHER & BURK, INC. FOR -

THE MIDDLEFIELD ROAD AT ENCINAL AVENUE 
INTERSECTION IMPROVEMENT PROJECT NUMBER 56009 IN AN 
AMOUNT NOT TO EXCEED $326,021.00 PLUS A TEN PERCENT 
CONSTRUCTION CONTINGENCY, FOR A TOTAL 
AUTHORIZATION OF $358,623.10 

  Report: Public Works Director Duncan Jones 
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Recommendation: Award the contract for Middlefield Road at Encinal 
Avenue Intersection Improvement Project, project number 56009 to 
Gallagher & Burk, Inc., the low bidder on the May 12, 2010 bids, for 
$326,021.00, with a 10% construction contingency of $32,602.10, for a total 
authorization of $358,623.10; and to authorize the City Manager to sign the 
contract on behalf of the Town 

 
 15. PROCLAMATION DECLARING ATHERTON POLLINATOR WEEK 

JUNE 21 THROUGH JUNE 27, 2010 
  Recommendation: Approve Proclamation Declaring Atherton Pollinator 

Week June 21 through June 27, 2010 
 
 16. ADOPT A RESOLUTION TO REDUCE THE SPEED LIMIT ON 

ALAMEDA DE LAS PULGAS FROM 35 MPH TO 30 MPH 
  Report: Public Works Director Duncan Jones 

Recommendation: Approve Resolution 10-25 reducing the speed limit on 
Alameda de las Pulgas from 35 mph to 30 mph.  

 
 17. ADOPT RESOLUTION APPROVING POLICY 1.6 – RECORDS 

RETENTION AND DESTRUCTION 
  Staff Report: Deputy City Clerk Theresa DellaSanta 
  Recommendation: Approve Resolution 10-26 adopting Policy 1.1 Records 

Management 
 
8:00 P.M. PUBLIC HEARINGS   (18)  

 
18. FISCAL YEAR 2010-2011 OPERATING AND CAPITAL 

IMPROVEMENT BUDGET 
 Report: Finance Director Louise Ho 
 Recommendation: Take public testimony and continue public hearing on the 

proposed Town of Atherton Operating and Capital Improvement Budget for 
Fiscal Year 2010-11 to June 16, 2010 

 
8:20 P.M. REGULAR AGENDA (Items 19-28) 
 
 19. APPROVE RESOLUTION 10-20 RESCINDING RESOLUTION 09-26 
  AND APPROVING A MODIFICATION TO THE ESTABLISHMENT 
  OF THE GENERAL FUND RESERVE POLICY 

 Report: Finance Director Louise Ho 
 Recommendation: Adopt Resolution 10-20 Rescinding Resolution 09-26 

and Approving a Modification to the Establishment of the General Fund 
Reserve Policy 

 
 
 
 
8:30 P.M.       20. ADOPTION OF A RESOLUTION APPROVING BUDGET   

AMENDMENT FOR FY 2009-10 
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 Report: Finance Director Louise Ho 
 Recommendation: Adopt Resolution 10-27 approving the budget 

amendment for FY 2009-10 for the General Fund  
 (Needs 4/5 vote for approval, unless Item 19 is passed then it only needs a 

majority vote for approval) 
 
8:40 P.M. 21. MODIFICATION TO FY 2009-10 CAPITAL IMPROVEMENT 

PROJECT (CIP) BUDGET 
  Report: Public Works Director Duncan Jones 
  Recommendation: Approve a modified 2009-2010 Capital Improvement 

Program (CIP) to reflect the reduction in Road Impact Fee funds due to the 
cancellation of the Road Impact Fee 

 
8:50 P.M. 22. SECOND READING AND ADOPTION OF AN ORDINANCE OF THE 

CITY COUNCIL OF THE TOWN OF ATHERTON ADDING 
CHAPTER 1.21 TO THE ATHERTON MUNICIPAL CODE 
ESTABLISHING ADMINISTRATIVE CITATIONS FOR 
VIOLATIONS OF THE ATHERTON MUNICIPAL CODE, RELATED 
STATE CODES AND CONDITIONS ON ENTITLEMENTS 

  Report: City Manager Jerry Gruber 
Recommendation: Waive further reading, and adopt Ordinance Adding 
Chapter 1.21 to the Atherton Municipal Code Establishing Administrative 
Citations for Violations of the Atherton Municipal Code, Related State Codes 
and Conditions of Entitlements; and Approve Resolution 10-28 Adopting 
Administrative Fines and Penalties for Violations of the Atherton Municipal 
Code, other Town Ordinances, Applicable State Codes, and Applicable 
Conditions on Entitlements and Land Use Approvals 

  (Needs Roll Call Vote and Ordinance to be read by Title) 
 
9:00 P.M. 23. APPOINTMENT OF ONE MEMBER TO THE TOWN CENTER 

TASK FORCE 
  Report: City Manager Jerry Gruber 
  Recommendation: To Be Determined 
 
9:10 P.M. 24. CONSIDERATION OF ADDING A SECOND MEETING DATE PER 

MONTH FOR CITY COUNCIL MEETINGS IN LIEU OF SPECIAL 
MEETINGS 

   Recommendation: To Be Determined  
  (Continued from March 17, 2010) 
 
9:20 P.M. 25. REPORT FROM PLANNING COMMISSION ON POSSIBLE 

CHANGES TO THE R1-A ZONING DISTRICT FOR LOTS THAT ARE 
LESS THAN 10,000 SQUARE FEET IN AREA 

  Report: Deputy Planner Lisa Costa Sanders 
Recommendation: The Planning Commission recommends the City Council 
take no further action regarding possible changes to the R1-A zoning 
regulations for lots with an area less than 10,000 square feet 
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9:30 P.M. 26. RESPONSE TO COUNCIL QUERY REGARDING CIVIL GRAND 
JURY REPORT ON SPECIAL EVENTS ORDINANCE 

  Report: City Attorney Wynne Furth 
 
9:40 P.M. 27. CONSIDERATION OF THE REQUEST TO REFER THE REVIEW OF 

HOME OCCUPATION REGULATIONS TO THE GENERAL PLAN 
COMMITTEE 

  Report: Deputy Planner Lisa Costa Sanders 
Recommendation: Discuss the request and provide direction to staff as 
appropriate   

  
9:50 P.M. 28. APPROVE A CONTRACT CHANGE ORDER FOR BLOSSOM 

VALLEY CONSTRUCTION FOR THE HOLBROOK-PALMER 
PARK MASTER IRRIGATION PROJECT, PROJECT NUMBER 09-
006 IN THE AMOUNT OF $23,579.56 
Report: Public Works Director Duncan Jones 
Recommendation: Approve a Contract Change Order for Blossom Valley 
Construction for Holbrook-Palmer Park Master Irrigation Project, project 
number 09-006 in the amount of $23,579.56 
 

10:00 P.M. 29. COUNCIL REPORTS 
 
10:10 P.M. 30. FUTURE AGENDA ITEMS 
 
 A. APPROVE ALAIN ENTHOVEN TO FILL THE OPEN SEAT 

OF THE TOWN FINANCE COMMITTEE 
  Report: Council Members Carlson and Lewis 
 
10:20 P.M. 31.    PUBLIC COMMENTS 
 
10:30 P.M. 32. ADJOURN  
 

PLEASE NOTE THE FOLLOWING INFORMATION: 
 

If you challenge a Town zoning, planning, or any other decision in court, you may be limited to 
raising only those issues you or someone else raised at the public hearing described in this 

agenda, or in written correspondence delivered to the City Council at, or prior to, the  
public hearing.  Judicial review of any Town administrative decision may be had 

 only if a petition is filed with the court not later than the 90th day following 
 the date upon which the decision becomes final.  Judicial review of 

 environmental determinations may be subject to a 
 shorter time period. 

 
Copies of all staff reports and documents subject to disclosure that relate to each item of business 
referred to on the agenda are available for public inspection by 5:00 p.m. the Friday before each 
regularly scheduled City Council meeting at the Atherton Library, 2 Dinklespiel, Station Lane, 

and the Town Administrative Offices, 91 Ashfield Road, Atherton, CA 94027. Additionally, 
agendas and staff reports may be accessed on the town website at: www.ci.atherton.ca.us  

http://www.ci.atherton.ca.us/
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In compliance with SB 343, materials related to an item on this Agenda  
submitted to the City Council after distribution of the agenda packet are  

available for public inspection in the Town Administrative Offices,  
91 Ashfield Road, during normal business hours. 

 
Pursuant to the Americans with Disabilities Act, if you need special assistance in this meeting, please contact the City Clerk’s 
Office at (650) 752-0500.  Notification of 48 hours prior to the meeting will enable the City to make reasonable arrangements 

to ensure accessibility to this meeting.  (29 CRF 35.104 ADA Title II) 







ITEM NO. 6  
 
 

 
 

Town of Atherton  
 
 
 
 
CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
   
FROM: JEROME D. GRUBER, CITY MANAGER 
   
DATE: FOR THE REGULAR MEETING OF MAY 19, 2010 
 
SUBJECT: CITY MANAGER WRITTEN REPORT 
 
  
ADMINISTRATION DEPARTMENT: 
 
The City Clerks Department is currently working on putting together a candidate’s 
statement guide for interested candidates. The nomination period opens on Monday,  
July 12, 2010 at 8:00 a.m. and end s on Friday, August 6, 2010 at 5:00 p.m. If nomination 
papers for an incumbent officer are not filed by or on August 6th then the deadline shall 
be extended to Wednesday, August 11, 2010 at 5:00 p.m. 
 
CITY ATTORNEY: 
 
1.  Jonathan Buckheit v. Dennis et al.     The Town of Atherton and the County of San 
Mateo both filed Motions to Dismiss under Federal Rules of Civil Procedure Section 
12(b) (6) in this lawsuit.  The plaintiff has alleged that his  civil rights were violated by 
an arrest; the Superior Court of San Mateo has found him factually innocent of the 
charges for which he was arrested.  A 12(b))6) motion asks the court to rule that the 
plaintiff's allegations, even if proved, are not justification for the claim made.  The 
County's motion was granted, the Town's was not.  The federal court has authorized 
limited discovery.  It has also, as is standard procedure, referred the matter to mediation; 
the mediation is to be completed within 90 days.   The arguments raised in the Motion to 
Dismiss may come before the court again in a Motion for Summary Judgment.   This case 
is being handled by outside counsel retained by the Town's insurer.  
 
2.  Conflicts of Interest and High Speed Rail.   At the last council meeting, a resident 
stated that Council member Carlson lived too close to the railroad right of way to 
lawfully participate in decisions regarding high speed rail.  This is not the case.  The 
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Planning Department has reviewed its maps and verified that Mr. Carlson's home is more 
than 700 feet from the right of way.   Because of the large number of Atherton homes 
near the right of way, and because Mr. Carlson's parcel is not significantly larger than the 
median Atherton residential lot, Mr. Carlson would only have a conflict if he lived within 
300 feet of the right of way.   
 
3.  Town of Atherton et al v. California High Speed Rail Authority.   The writ of coram 
nobis previously authorized by the City Council in this case has now been filed.  It 
alleges that the case, which led to the decertification of the program EIR for high-speed 
rail, must be reopened because of key information unavailable to the plaintiffs previously.  
This case is being handled by outside counsel; the costs of litigation are being paid by 
other plaintiffs.  The plaintiffs were previously awarded attorney's fees in this case after 
obtaining the order to decertify the EIR. 
 
Our office is working with Town staff analyzing other allegations and complaints; we 
will provide an update when our work is complete.  
 
FINANCE DEPARTMENT PROJECTS AND UPDATES: 
 
No written update.  
 
POLICE DEPARTMENT: 
 
For this reporting period, the most significant crime occurred on May 2 around 2:50 AM 
when a robbery occurred in a vehicle on Selby Lane as it passed through Atherton.  The 
victim of the robbery was a passenger in that car and rang the front gate bell to report the 
incident to a resident who then reported it to the PD.  On April 18 several PD employees 
volunteered their time at the Special Olympics that was held at Menlo College.  The chief 
held his first two monthly meetings at the Reading park next to the library on April 22.  
One resident attended the morning session and no one attended that evening session.  The 
next two sessions will be on May 27, 2010 from 9-10 AM and from 6-7 PM at the 
Reading Park.  On May 6 Sergeants Nichols and Hall presented disaster response and 
crime prevention information at a neighborhood meeting hosted by the Lindenwood 
Home Owner’s Association.  While on routine patrol on the evening of May 8, Sgt. 
Lynch interrupted a burglary on Adam Way.  The suspect(s) fled from the scene and a 
subsequent K-9 search by Officer DeVlugt and Lotty indicated the suspects had fled from 
the immediate neighborhood. 
 
PUBLIC WORKS PROJECT UPDATES: 
 
• Encinal Traffic Signal – the bids came in below the estimate. Utilities are preparing to 

relocate the poles in conflict with project and provide electrical service. The first 
order of business will be to order the signal poles, mast arms and the controller. 
Construction will be during summer school break. 

Page 2 of 4 



• Hoover/Valparaiso Crosswalk –Staff and consultant met with Menlo Park staff to 
discuss data and recommendation for placement of crosswalk. Requested to be on  
Menlo Park June Transportation Commission for approval. 

• Fair Oaks Traffic Study – reviewed draft report, discussed crosswalk/ 4-way stop at 
Station Lane/Lloyden Drive intersection. Menlo Fire wants other alternatives studied 
before approving speed lumps. Fire Code adopted by Town does not permit 
installation of speed humps on primary response routes such as Fair Oaks Lane. 

• Speed Surveys – completed draft Alameda de las Pulgas speed survey, recommending 
to reduce speed limit based on data and engineering judgment. Speed limits north and 
south of Atherton are 30 mph, Atherton is 35 mph. 

• Traffic Surveys – completed the survey for DeBell restrictions/closure for 
Transportation Committee. Residents favor “No through Traffic” advisory sign 
instead of restrictions. Collecting traffic data to prepare a warrant study for 
Alameda/Stockbridge 4-way stop. Also working with San Mateo County because one 
sign would be in the County. The survey for the Holbrook closure/one-way is on hold 
pending results of implementation of County phased approach to reducing 
neighborhood traffic (see next item). 

• Holbrook sign –County proposing to add “Neighborhood Street” signs at entrances to 
Fair Oaks north of Marsh Road. MAHS will change start time to 8:30 next school 
year, which should reduce Middlefield backup. County will consider narrowing 
Marsh Road before Fair Oaks Avenue if MAHS change doesn’t help. If these don’t’ 
work, they will consider right turn restriction from Marsh Road to Fair Oaks Avenue. 
Transportation Committee approved a “No Through Traffic 7-9 AM M-F” advisory 
sign requested by the residents. Sign will be placed at Atherton border. 

• Park Pedestrian Bridge –Final plans are out for bidding. Bids are due May 27 with a 
planned award at the June Council meeting. 

• Park Irrigation project –project piping complete, connections to existing systems 
underway, well drilling complete.  An issue came up this week regarding the wiring 
size needed due to PG&E transformer limitations. See staff report to Council. 

• Park circulation and parking study – Park and Recreation Commission approved one-
way circulation at the park entrances, fire access and additional parking with no 
additional paving. The only cost will be a small amount of striping and some signs. 
Will bring to Council for approval in June. 

• Park corporation yard – plans being revised to incorporate revised NPDES provisions. 
Project will be re-budgeted next year. 

• Upper Atherton Channel – the permit application and materials are completed and 
will be submitted to the permit agencies (ACOE, USFWS and CDFG) early next 
week. 
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• Fletcher/Ridgeview Drainage and Reconstruction – Project bids received (at 61% of 
budget), award in April Council agenda contingent on GANN limit. See staff report 
to Council. 

• Street Reconstruction 7 – includes Park Lane and the right turn lane from Alejandra 
to El Camino Real. Polhemus Avenue has been pulled until CIP funding is resolved.  
Design is completed and on this agenda for authorization to advertise. A public 
meeting with residents will be scheduled in two weeks. Construction is slated to begin 
this summer.  See staff report to Council. 

BUILDING DEPARTMENT: 
 
No written update. 
 
PLANNING DEPARTMENT: 
 
No written update. 
 
CODE ENFORCEMENT: 
 
No written update.  
 
SOUTH BAYSIDE WASTE MANAGEMENT AUTHORITY: 
 
City Manager did no attend a SBWMA meeting since last Council meeting.  
 
 
FUTURE MEETINGS: 
 
The Town will hold a joint meeting between the City Council and Park & 
Recreation in early to mid June to discuss the Park budget.  Date and time 
are to be determined. 



Draft Minutes 
Town of Atherton 

CITY COUNCIL/ATHERTON CHANNEL DRAINAGE 
DISTRICT 

April 7, 2010 
6:00 P.M. 

Council Chambers 
94 Ashfield Road 

Atherton, California 
Special Meeting 

 
 

 
ROLL CALL  Lewis, Dobbie, Marsala, McKeithen, Carlson 

 
PUBLIC COMMENTS 

 
Jim Massey, Atherton resident, stated the Town is in trouble and its finances are out of control. 
Massey said the City Attorney found no wrongdoing with Council Member Marsala and 
suggested Council move on to the real issues.  
 
Mayor McKeithen read a statement, for the record, sent to her by former Atherton resident Carol 
Smith.  

 
REGULAR AGENDA 
 
       A. ALLEGED IMPROPER OFFICIAL CONDUCT AND ALLEGATIONS 

THAT COUNCIL MEMBER MARSALA IS NOT A RESIDENT OF THE 
TOWN 

 
City Attorney Furth summarized her staff report on the legal analysis of implications of Council 
Member Marsala requesting financial assistance from an individual who was suing the Town and 
residency requirements for Council Members.   
 
Mayor McKeithen asked why Council was not given any summaries of the detailed confidential 
memorandum distributed on March 26, 2010 which was distributed to the public. Furth said she 
doesn’t give staff reports to Council for review before distribution. Furth said she created, for the 
public, a summary of her confidential report to Council.  Furth concluded she can not discuss 
anything that is in a confidential memorandum because it is attorney-client privileged but can 
speak about the summarized public version of the report.   
 
Mayor McKeithen asked who else was interviewed besides Council Member Marsala in the 
preparation of the City Attorney confidential and public reports and particularly why was Jon 
Buckheit not interviewed. Furth said she worked with the City Clerk in retrieving records. Furth 
added that this was a limited scope analysis of a stipulated set of facts and since the Town is 
currently in litigation with Mr. Buckheit Furth is not allowed to speak with him.  
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Mayor McKeithen asked how much it has cost the Town so far for research and preparation of 
the City Attorney memorandums regarding Council Member Marsala and why aren’t some of the 
costs being borne by Council Member Marsala. Furth said when she prepared the memorandum 
she did it at the City Manager’s direction and as the Town’s General Counsel. Furth added that if 
any members of this City Council engage in conduct that violates the Political Reform Act or 
Government Code Section 1090 then, as General Counsel, she feels that the Town has been 
placed in jeopardy because it could mean that decisions made or contracts entered into by City 
Council are not valid. Furth concluded that as General Counsel for the Town the City Manager 
felt that this should be investigated.  
 
Mayor McKeithen questioned why the complete confidential analysis of Council Member 
Marsala’s conduct was not distributed to the public.  Furth said it is the City Council and various 
City employees who are entitled to her confidential advice and when she prepares a confidential 
memorandum for City Council she may mix discussion of information that may be confidential 
because it pertains to litigation.  
 
Council Member Lewis called for a point of order because she felt the City Attorney was being 
interrogated.   
 
Mayor McKeithen asked to what extent can an individual refer to the confidential memorandum 
if that individual believes it is inconsistent with the public summary. Furth said it can not be 
referred to unless the City Council votes to allow it.  
 
Council Member Marsala said at a Council meeting held on January 11, 2010 Mayor McKeithen 
questioned his residency under public comment. Marsala said after the meeting he went to the 
Mayor and explained to her that he had made a short term rental on his house and was renting 
from a friend in Atherton who would be out of Town for an extended period. Marsala said that 
shortly afterwards he was contacted by two news reporters, one of which stopped by his 
temporary home and confirmed he was living in Atherton. Marsala added that City Attorney 
Furth concluded that he legally met residency requirement to be on City Council. Marsala said 
his renters ended up needing his home for a longer period of time due to health issues and two 
more reporters stopped by to talk to his renters who confirmed that Marsala was living in 
Atherton.  
 
Council Member Marsala said he bears no ill will towards Jonathan Buckheit and his vote 
against the Police review board was obviously a disappointment to Mr. Buckheit.  In expressing 
his disappointment comments were made by Mr. Buckheit concerning a loan. Marsala said it has 
become public debate that is personally hurtful to him and those who do not look favorable at 
him have used the comment to exploit and discredit him. Marsala reiterated that he has no 
animosity towards Buckheit and he believes his views concerning a police board are sincere, and 
even thought they disagree on the issue, he respects Mr. Buckheit’s opinions and the fact that he 
has stepped forward to engage in dialogue on the issue. Marsala said if he had to do it all over 
again he probably would not discuss the possibility of a loan with Jon Buckheit. Marsala said he 
can not change what he did and added that he did nothing to interfere with his responsibility as a 
Council Member. Marsala said given the state of the economy it was tough to get a loan for his 
small business and approached Mr. Buckheit, whom he had a social relationship with, for 
possibilities of a loan; Mr. Buckheit indicated it is not something he could do but he could 
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forward the request to an individual he knew who may be able to help. Marsala said that Mr. 
Buckheit never gave him a loan or intended to do so and throughout the time of the loan request 
he did not view Mr. Buckheit in a position to end up suing the Town as he subsequently did.  
 
Marsala said that in order to make full disclosure of the issue he gave the City Attorney all 
emails, text messages and everything in writing concerning his communications with Mr. 
Buckheit. Marsala said he also made himself available to the City Attorney for any questions she 
had concerning the loan request. City Attorney Furth made a determination that Marsala made 
no violation of any conflict of interest rules. Marsala concluded that if he is guilty of anything it 
is perhaps poor judgment, something each of us on City Council has had and their conduct 
should not be called into question as his has been today. 
 
Vice Mayor Dobbie said he believes public officials have a duty to their residents to obey the 
law and behave in an ethical manner. Dobbie said as a result of the publicity surrounding 
Marsala there have been serious questions raised about his ethical behaviors. Dobbie said asking 
someone who has an adverse relationship with the Town is a serious breach of normally accepted 
standards for all elected officials.  
 
Council Member Carlson thanked the City Attorney for her work on the analysis. Carlson, in 
referring to the March 26 special meeting, said to his knowledge the City Council has never gone 
forward with a meeting knowing full well that a quorum would not be present. Carlson had 
replied within 30 minutes that he had a prior commitment. Standard practice has been that the 
City Clerk contacts all Council Members to find a date that works for all. Carlson said he felt his 
integrity was questioned. Carlson said he respects his fellow Council Members and it disturbs 
him when that respect is not shown in return. Carlson concluded that he takes his job as a public 
official very serious, puts in a lot of hours, and has never missed a scheduled meeting because of 
vacation.  To imply that he wasn’t performing his duties to the best of his abilities is insulting 
and shows a lack of respect.  
 
Council Member Lewis thanked the City Attorney for her detailed analysis. Lewis echoed 
Carlson’s comments regarding the March 26th meeting. Lewis said the March 26 meeting was 
called against the City Attorney’s advice and felt it was irresponsible and a complete misuse of 
power by the Mayor. Lewis said she had notified City staff a month prior that she would be out 
of Town on March 26th. Lewis suggested the Town’s Code of Conduct be updated. Lewis stated 
the integrity of Council was called into question; they were not defended by the Mayor as being 
excused and to insinuate that she and other Council Members “boycotted” the meeting is 
insulting. Lewis called for a motion to accept the City Attorney’s legal opinion that Council 
Member Marsala did nothing wrong.  
 
Mayor McKeithen said she is aware the meeting was called on short notice and chose to still 
hold it in the event some Council Members may have a change of plans. McKeithen clarified that 
she called the meeting six days earlier but was told to wait for the City Attorney to complete her 
legal analysis on the situation. McKeithen said she and Vice Mayor Dobbie stayed to allow 
residents to speak out on any concerns related to the Town or its staff.  
 
Mayor McKeithen opened up the meeting for public comment. 
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Jan Simons, Atherton resident, concurred with the Mayor. Simons said she feels the public 
deserves the full City Attorney analysis.  
 
Melinda Tevis, Atherton resident, questioned why the Town is paying for three separate legal 
analyses from the City Attorney when the Town has such financial troubles.  
 
Jon Buckheit, Atherton resident, said he bares no ill will towards Council Member Marsala. 
Buckheit questioned whether the City Attorney could effectively determine the fault of a 
member of the body responsible for signing her checks.  He questioned how a Council Member 
can accept donations from a Police Union and then decide there is no compelling reason for 
police oversight.  Buckheit asked, could either situation be deemed a conflict of interest? 
Buckheit concluded that the City Attorney is paid by tax dollars and is in effect here to represent 
the residents and that he was never contacted or interviewed in regards to the loan and has no 
idea if the information given to the City Attorney by Council Member Marsala is true.  
 
Lia Meyer, Atherton resident, said she has always viewed Council Member Marsala as honest, 
ethical and prompt with his advice. 
 
John Ruggeiro, Atherton resident, called for Council Member Marsala to update his residence 
address in the Town’s roster.  
 
John Johns said his lawsuit is widely publicized and he is grateful for the recognition of his 
service the Town Council is giving him. Johns said Furth’s report was an analysis and not an 
investigation and it did not address any potential violations of Federal law. Johns said he 
believes Marsala has abused the public trust and Johns will give his written concerns to Council.  
 
Gene Elsbrey, Atherton resident, said it is not 100% clear where Council Member Marsala 
resides. Elsbrey called for Council Member Marsala to resign.  
 
Peter Gung, Burlingame resident, always thought good things about Marsala and said he was 
disappointed at all of the finger pointing. Gung asked that Council reconsider the thoughts and 
images that have been created as a result of the negative publicity.  
 
Joan Solari, said regardless of whether Marsala broke the rules or not there are a huge number of 
Athertonians here tonight to let Council know they do not feel good about what has gone on. 
Solari requested that Marsala step down from Council. 
 
Joe Lewis, Atherton resident and husband of Council Member Lewis, said he lives down the 
street from Charles Marsala and views him as an honorable and loyal citizen of Atherton. Lewis 
confirmed that Marsala lives in Atherton. Lewis said John Johns wrote attacking comments 
about how his home was built and as soon as Elizabeth Lewis decided to run for Council Johns 
began attacking them and he felt it was politically motivated.  
 
Randy Lamb, Atherton resident, said this meeting is just Atherton politics as usual. Lamb felt the 
March 26 meeting was held inappropriately and wondered if it was really about politics or 
perceptions. Lamb concluded that Marsala has voted courageously several times when he was 
the stand alone vote and he respects Marsala for doing so.  
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Valerie Gardner, Atherton resident and EPC Committee member, said this is a very interesting 
time and several residents are here to express rage and disappoint for their concern about 
Council Member Marsala when he has spent years trying to do things for the benefit of the 
residents. Gardner concluded that there are serious environmental catastrophes for our 
community and we are wasting time worrying about Council Member Marsala.  
 
Jean Schaaf, Atherton resident, said Council Member Marsala has spent several years on Council 
and at times has personally helped her and at other times has personally harmed her when she 
was Chair of the Arts Committee.  
 
Gene Lense, Menlo Park resident, wondered if this is really all Council has to fret about. Lense 
said the politics has taken over and run amuck.  
 
Jeff Wise, Atherton resident, agreed with residents who say this is an embarrassment. Wise said 
he has agreed and disagreed with all Council Members on different occasions but respects the 
amount of time each of them devote to the position. Wise said Council has done an “abysmal” 
job on interacting with each other and working for the common good. Wise said he accepts 
Marsala at his word and felt the Town should move on to more important issues.  
 
Rex Dwyer, Palo Alto resident, thanked Council Member Marsala allowing the use of his home 
for a benefit which raised funds to help at-risk youth go to a summer camp.  
 
Kathy Janz, Atherton resident, said while she respects the members of this Council she has never 
witnessed these problems in any other City she has lived. Janz urged bringing in a professional 
facilitator to help stop the divisiveness of Council.  
 
Virginia Ruggeiro, Atherton resident, said she and her husband have attended meetings all their 
lives and in regards to the March 26th meeting people gave up their days and free time to attend 
and were spurned because a meeting was not held.  
 
Frank Merrill, Atherton resident, echoed Valerie Gardner’s statements.  
 
Mayor McKeithen closed the public comment. 
 
Council Member Carlson said he believes Council Member Marsala created controversy. 
Carlson said he has questioned Marsala’s judgment in some cases and there have been times 
when Marsala was right and Carlson was wrong. Carlson suggested Council be more forthright 
in the future so the City Attorney is not blindsided by certain issues. Carlson believed City 
Attorney Furth has analyzed the situation satisfactorily. He added that he would like to see the 
same energy and passion towards issues like High Speed Rail. Carlson concluded that it is time 
to move on and he hopes Council will strive to be respectful to each and move forward in one 
direction in order to make progress this year.  
 
Council Member Lewis said Council was blindsided at their very first meeting of the year when 
Mayor McKeithen publicly accused Council Member Marsala about not being an Atherton 
resident. Lewis felt it was done to discredit Marsala. Lewis added that if she were the Mayor, as 
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the leader of Council she would have spoke to Council Member Marsala privately to question if 
the rumor was accurate. Lewis stated that after the 4-1 vote against the proposal for police 
oversight Buckheit was upset and lashed out. Lewis said that although it was wrong for Marsala 
to ask Buckheit for a loan; it was obvious that if Marsala had been a “pawn” for Mr. Buckheit to 
vote yes for the police oversight then Marsala would have done so. Lewis stated that Marsala 
voted in good conscience and did not vote in retribution against Mr. Buckheit nor did he vote in 
favor to garner Mr. Buckheit’s silence about the loan. Lewis concluded that the issue should 
have been handled in a respectable way and she is embarrassed to sit on this Council.  
 
Vice Mayor Dobbie said he received numerous phone calls and emails suggesting a special 
meeting on the unethical behavior of Council Member Marsala. Dobbie said the March 26th 
meeting was called in response to an outcry and felt he has a duty to the Town residents.  
 
Council Member Marsala agreed with Carlson that the Town needs to become more engaged in 
the issue of High Speed Rail. Marsala felt as Council moves forward an Agenda item should be 
approved by a majority of Council. Marsala read a letter for the record from his current tenants. 
Marsala concluded that he hopes Council can move on and work together as a team. 
 
Mayor McKeithen said she has been elected to Council three times and has a duty to serve the 
residents and will continue to do so and remain true. McKeithen said she believes this issue 
should be investigated further. McKeithen said she did not bring the issue up in January for any 
political purposes. It was clear the Town was engaged in active litigation when Council Member 
Marsala requested the loan and he should have known. McKeithen questioned how we know 
whether or not Marsala solicited loans from other individuals who were in litigations with the 
Town. McKeithen said there are laws that public officials have to obey and wondered what they 
mean to someone who passes off this issue.  
 
MOTION by Lewis, second by Carlson to agree that Council Member Marsala is and has 
been a legal resident of Atherton and to accept the City Attorney’s report that Council 
Member Marsala did not violate any conflict of interest rules according to her report; not 
based on any additional information. The motion failed.  
 
Ayes:  2 Nays: 2 (McKeithen, Dobbie) Abstain: Marsala  Absent:  0  
 
ADJOURN  

 
MOTION by Carlson, second by Lewis to adjourn the meeting. The motion passed. 
 
Mayor McKeithen adjourned the meeting at 8:10 p.m. 
 
Respectfully submitted, 
 
 
___________________ 
Theresa DellaSanta 
Deputy City Clerk 



 
DRAFT MINUTES 
Town of Atherton 
CITY COUNCIL 

ATHERTON CHANNEL DRAINAGE DISTRICT 
APRIL 21, 2010 

7:00 p.m. 
TOWN COUNCIL CHAMBERS 

94 Ashfield Road 
Atherton, California 

  REGULAR MEETING 
 

 

 
 
 
 
 
Mayor McKeithen called the meeting to order at 7:02 p.m. 
 
1.  PLEDGE OF ALLEGIANCE 
    
2.  ROLL CALL         Lewis, Dobbie, Marsala, McKeithen, J.Carlson 
 
3   PRESENTATIONS       
 
None 
 
4.  PUBLIC COMMENTS  
 
Don Horsley, retired Sheriff for County of San Mateo, informed Council that he is running for 
Supervisor of District 3 in San Mateo County. Horsley briefly indicated his background and 
reacquainted himself with Council. Horsley concluded that his priorities as Supervisor are public 
safety, access to good, quality healthcare and quality education.  
 
Morris Brown, Menlo Park, said he is a plaintiff in a lawsuit directed at California High Speed Rail 
and Caltrain. Brown said the suit seeks to have them adhere to the restrictions that are in place in 
the Proposition 1A bond measure. Brown suggested Atherton join him in the suit.  
 
Mya Perkins, Aide to San Mateo County Supervisor Rose Jacobs Gibson, read a letter from 
Supervisor Jacobs Gibson for the record. The letter was addressed to Mayor McKeithen and 
outlined the efforts San Mateo County is taking to ensure High Speed Rail Authority address 
concerns and serve the interest of San Mateo County residents.  
 
Mike McPherson, Atherton resident, said refunding road impact fees that are passed the statute of 
limitations is outrageous. McPherson said Council should reconsider refunding the fee.  
 
Jon Buckheit, Atherton resident, said he took it personally in the special meeting held earlier in the 
evening when Council Members prevented him from being appointed to the Finance Committee. 
Buckheit said he would be willing to pay for a polygraph test for all Council Members. 
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Richard Moore, Atherton resident, said beautification day in the Park was held last weekend and it 
turned out to be a wonderful event. Moore said he will come back to Council and request holding 
another event.  
 
Vice Mayor Dobbie thanked Moore on behalf of Council and staff.  
 
Shirley Carlson, Atherton resident, said approximately 900 people attended the Easter egg hunt in 
the Park. Carlson thanked everyone who was involved in helping put together the successful event.  
 
Melinda Tevis, Atherton resident, asked for an answer on why City Attorney Furth wrote three 
separate memos regarding the loan allegations of Council Member Marsala. Tevis said Los Altos 
Hills still charges a road impact fee and asked why Atherton rescinded the fee. Tevis concluded that 
she is appalled that Council would only fill two seats on the Finance Committee.  
 
John Ruggeiro, Atherton resident, said Don Horsley is running for Atherton’s District as a Board of 
Supervisor and the election is on June 8th. Ruggeiro said he will vote for Mr. Horsley.  
 
MOTION by Dobbie, second by Carlson to continue this meeting to after the special meeting. 
The motion passed unanimously.  
 
Council took up the April 21, 7:00 p.m. Special City Council meeting.  
 
Council resumed the regular meeting at 7:45 p.m. 
 
5. REPORT OUT OF CLOSED SESSION 
 
 B. CONFERENCE WITH LEGAL COUNSEL – EXISTING LITIGATION 

(Subsection (a) of Government Code Section 54956): 
 

John P. Johns v. the Town of Atherton, San Mateo County Superior Court 
Case No. CIV 479972 

  
 C.  CONFERENCE WITH LEGAL COUNSEL – PENDING LITIGATION 

(Subsection (b) of Government Code Section 54956.9): 
  One (1) potential case: 
   

Jonathan B. Buckheit v. Tony Dennis, Dean DeVlugt, The Town of Atherton, 
The County of San Mateo, and Does 1-500, inclusive - U.S. District Court for 
the Northern District of California, San Francisco Division, Case No. CV 09-
5000 

 
 D. CONFERENCE WITH LEGAL COUNSEL – ANTICIPATED 

LITIGATION (Subsection (B) of Government Code Section 54956.9): 
One potential case: 

 
California Tort Claim by Silvester M. Rabic, as Domestic Trustee on Behalf 
of the J.B.B Trust 
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Assistant City Attorney Ben Winig Council only met regarding Item C and there is no reportable 
action.  
 
Assistant City Attorney Winig reported that at a March 29, 2010 Special City Council meeting 
Council voted in closed session 3-2, with Marsala and Lewis opposed, to approve a settlement 
agreement with former finance director John Johns. Winig said the settlement was signed on April 
9, 2010 but did not become finalized until April 19 for a variety of legal reasons. Winig concluded 
that the agreement includes a payment of $225,000 to Johns for a release of all claims against the 
Town, its current and former employees, Council Members and contractors.  
 
6. CITY MANAGER’S REPORT 
 
City Manager Gruber said he is working to solicit input from the community by keeping his office 
hours open between 2:00 p.m. and 5:00 p.m. on the fourth Thursday of every month in order to 
improve communications with Town residents. Gruber said Chief Guerra will also hold his own 
series of meetings on the same day between 9:00 a.m. and 10:00 a.m. and 6:00 p.m. and 7:00 p.m.  
 
Vice Mayor Dobbie asked if the addition of a southbound left turn lane from Middlefield to Marsh 
Road in the Menlo Gateway project would lead to two left turn lanes. Gruber said that is what is 
being currently proposed but nothing has been finalized.  
 
7. COMMUNITY ORGANIZATION ROUNDTABLE REPORT  None 

 CONSENT CALENDAR   (Items 8-19)   

 
Council Member Lewis removed Item 14 and had questions on items 15, 16 and 19. Lewis said she 
will not vote on the March 26 minutes under Item 8 because she was not at the meeting.  
 
Council Member Carlson said he can not vote on the March 26 minutes and has comments on item 
13.  
 
Council Member Marsala said he can not vote on the March 26 minutes since he was not present.  
 
Mayor McKeithen said she has comments on item 9. McKeithen said item 14 will be removed and 
discussed after item 20 and before item 31.  
 
8. APPROVAL OF MARCH 17, 2010 REGULAR MEETING, MARCH 26 AND APRIL 

7 SPECIAL MEETING MINUTES 
 Recommendation: Approve March 17, 2010 regular, March 26 and April 7 special meeting 

minutes 
   
9. APPROVAL OF BILLS AND CLAIMS FOR MARCH 2010 IN THE AMOUNT OF 

$1,104,156 
 Recommendation: Approve Bills and Claims in the amount of $1,104,156 
 
Mayor McKeithen said the Town is not dealing with a balanced budget and suggested residents start 
looking through the bills and claims and make suggestions as to where cuts should be made. 
McKeithen asked Town residents to become more involved in the budget process and attend the 
workshop on April 26th.   
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10. ACCEPTANCE OF MONTHLY FINANCIAL REPORT FOR THE MONTH ENDED 

MARCH 31, 2010  
 Recommendation: Accept Monthly Financial Report  
 
11. RETURN UNTIMELY CLAIM OF KIMBERLY R. SWEIDY & RAYMOND P. 

STATA RECEIVED ON MARCH 3, 2010 
 Report: Assistant City Manager Eileen Wilkerson 
 Recommendation: Instruct Staff to return the claim of Kimberly R. Sweidy & Raymond P. 

Stata without action as it is untimely 
 
12. PROCLAMATION DECLARING WEST NILE VIRUS AND MOSQUITO AND 

VECTOR CONTROL AWARENESS WEEK 
 Recommendation: Approve Proclamation Declaring West Nile Virus and Mosquito and vector 

Control Awareness Week 
 
13. APPROVE A LETTER TO THE CALIFORNIA HIGH SPEED RAIL AUTHORITY 

PROVIDING COMMENTS ON BAY AREA TO CENTRAL VALLEY HIGH-SPEED 
TRAIN REVISED DRAFT PROGRAM ENVIRONMENTAL IMPACT REPORT 
MATERIAL 

 Report: Public Works Director Duncan Jones 
 Recommendation: Approve a letter to the California High Speed Rail Authority (CHSRA) 

providing comments on Bay Area to Central Valley High-Speed Train Revised Draft 
Program Environmental Impact Report (EIR) Material.  

 
Council Member Carlson thanked Public Works Director Duncan Jones for the excellent letter he 
created.  
 
15. ACCEPTANCE OF WORK, AUTHORIZATION TO RECORD NOTICE OF 

COMPLETION AND APPROVAL OF CONTRACT CHANGE ORDERS IN THE 
AMOUNT OF $3,131.31 FOR THE PROJECT NUMBER 08-026 
Report: Public Works Director Duncan Jones 
Recommendation: Accept work and authorize recording of a notice of completion and 
approving contract change orders in the amount of $3,131.31 for the Holbrook Palmer Park 
Water Tower Lawn (Phase 1) Project Number 08-026 

 
Council Member Lewis said every time a notice of completion is brought to Council it comes with a 
change order. Lewis said she would like to know before the notice of completion comes whether or 
no the change orders are absolutely critical. Lewis concluded that the contingency shouldn’t be used 
up just because it is factored in. 
 
16. ACCEPTANCE OF WORK, AUTHORIZATION TO RECORD NOTICE OF 

COMPLETION AND APPROVAL OF CONTRACT CHANGE ORDERS IN THE 
AMOUNT OF $6,951.52 AND INCREASED QUANTITY COSTS IN THE AMOUNT 
OF $11,230 FOR THE POLHEMUS AVENUE STORM DRAIN IMPROVEMENT 
PROJECT NUMBER 08-011 

 Report: Public Works Director Duncan Jones 
Recommendation: Accept work and authorize recording of a notice of completion and 
approving contract change orders in the amount of $6,951.52 and increased quantity cost in 
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the amount of $11,230 for the Polhemus Avenue Storm Drain Improvement Project Number 
08-011 

 
17. AWARD OF CONTRACT TO METHOD CONSTRUCTION FOR THE GARDEN 

ROOM RENOVATION PROJECT NUMBER 09-025 IN AN AMOUNT NOT TO 
EXCEED $65,000 PLUS A TEN PERCENT CONSTRUCTION CONTINGENCY, 
FOR A TOTAL AUTHORIZATION OF $71,500 

 Report: Public Works Director Duncan Jones 
Recommendation: Award the contract for Garden Room Renovation Project, project 
number 09-025 to Method Construction, the low bidder on the April 15, 2010 bids, for 
$65,000, with a 10% construction contingency of $6,500, for a total authorization of 
$71,500; and to authorize the City Manager to sign the contract on behalf of the Town 

 
18. APPROVE RESOLUTION 10-22 OF THE CITY COUNCIL OF THE TOWN OF 

ATHERTON ELIMINATING THE BLUE RIBBON TASK FORCE 
Report: City Manager Jerry Gruber 
Recommendation: Adopt Resolution 10-22 Disbanding and Eliminating the Blue Ribbon 
Task Force from the Town Committee Roster 

 
19. 2009 ANNUAL REPORT TO THE CITY COUNCIL ON THE ATHERTON 

GENERAL PLAN IMPLEMENTATION 
 Report: Planner Neal Martin 
 Recommendation: Accept the Annual Report and authorize its transmittal to the California 

Governor’s Office of Planning and Research and the California Department of Housing and 
Community Development pursuant to Section 65400 of the California Government Code 
(CGC) 

 
Council Member Lewis asked if this has anything to do with the housing element report. Deputy 
Town Planner Lisa Costa Sanders said this is only an annual report.  
 
MOTION by Dobbie, second by Lewis to approve the Consent Calendar excluding the March 
26 special meeting minutes in item 8, and item 14. The motion passed. 
 
Ayes:  5 Nays: 0 Abstain: 0 Absent: 0 
 
MOTION by Dobbie, second by McKeithen to approve the March 26 special meeting minutes. 
The motion failed. 
 
Ayes:  2 Nays:  0  Abstain: 3 (Marsala, Carlson, Lewis) Absent:    0 
 
REGULAR AGENDA (Items 20-30) 
 
Council took up item 21 before item 20.  
 
21. REVIEW AND DISCUSS THE CARGILL/DMB DEVELOPMENT PLAN IN 

REDWOOD CITY  
Recommendation: To Be Determined 
(Continued from March 17, 2010) 
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Vice Mayor Dobbie said he is in full support of the draft resolution brought to Council.  
 
Council Member Carlson said because of the size and scope of this project he considers it a regional 
project that will have impact beyond the Redwood City borders.  
 
Mayor McKeithen opened for public comment.  
 
John Bruno, DMB Development, said the Saltworks project is a 50/50 balance plan and is a result 
of having worked with Redwood City for the last four years and bringing forth a proposal that 
addresses community needs. The redevelopment proposal includes open space, parks, housing, 
recreational activities and create the largest privately funded bay restoration project in the San 
Francisco Bay. Bruno said the review process is lengthy and hoped Atherton would reserve their 
right to judge the project, as Woodside did, until the environmental review is completed.  
 
Council Member Carlson asked what the benefits would be for Atherton. Bruno said they are still in 
the process of reviewing that, but during a “pre-CEQA” review a comment was made that this 
project provides a once in a generation opportunity for private funding to enhance public 
transportation improvements.  
 
Tim Frank, Berkeley, sustainability consultant for the Saltworks project, there is an opportunity to 
both contribute to the expansion of the bay with fully restored wetlands and to create a transit 
oriented development which would occupy the gap between the ferry terminal and the downtown 
Caltrains station. Frank said an important way to reduce regional emissions and improve the quality 
of life we must provide homes in a walk able, transit oriented community and this allows us to do 
that. Frank concluded that the environmental review process will provide a rigorous analysis. 
 
Council Member Carlson said he has heard there would be a potential of 8,000 cars per hour. Frank 
said the cars will mainly be commuting through the community of Atherton towards the job site in 
Redwood City which congests the freeways and is not environmentally safe. Frank said to help 
reduce these impacts we can create a transit oriented community.  
 
Vice Mayor Dobbie said saying there will be no affect on the environment by filling in 1400 acres 
of restorable salt ponds and there will be no traffic impacts is close to ludicrous.  
 
Council Member Marsala said traffic is already congested and this would make it more. Marsala 
said the Town has a General Plan and would be concerned with the impacts of traffic on El Camino 
Real and Marsh Road.  Frank asked for the opportunity to allow the environmental review process 
in order to address these issues.  
 
Mayor McKeithen opened for public comment.  
 
A group of Sequoia Union High School District students asked Council to support the process that 
Redwood City has adhered to.  
 
Kelly Bronsnan, asked Council to consider Atherton resident priorities. She added that the 
Developers will build and be gone having made quite a profit at the expense of the quality of life for 
Atherton residents.  
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Denise Kupperman, Atherton resident, said the environmental review process is important and 
suggested Council have an open mind until the facts are received.  
 
Several Redwood City residents spoke during public comment and requested that Council allow the 
environmental review process to be completed before they make any decisions.  
 
Jon Buckheit, Atherton resident, said Council should support the residents they represent. 
 
Stephen Knight, Political Director for Save the Bay, stated that if Council opposes the development 
it will not stop the environmental process. Knight encouraged Council to “be a good neighbor” and 
send a message to Redwood City letting them know how the Town feels.  
 
Sally Faulkenhagen, Atherton resident, said it has been fifty years since we decided not to build on 
salt ponds and since this is sea level it will require levies which are expensive to maintain.  
 
Foster Kenny, Redwood City resident, urged Council to look at the environmental review once it is 
completed. 
 
Jim Janz, Atherton resident and Former Atherton Mayor, said the Bay belongs to everyone and this 
project will affect the Bay.  
 
Dale Sakai, Atherton resident, pointed out that Redwood City residents have already left the 
meeting before a decision has been made by Council.  
 
L.K. Mueller, Woodside, opposed the project and said it would destroy the Bay and quality of life.  
 
Mayor McKeithen closed public comment.  
 
Council Member Lewis said she agrees that everything should be done to restore the bay lands to its 
original environmental condition and reduce traffic and pollution. Lewis said that although she is 
not in favor of the project she would like to respect Redwood City Council Members and their 
review process. Lewis concluded she would like to stay apprised of the process. 
 
Council Member Carlson stated that no matter what Atherton Council decides tonight it will not 
thwart the process and does not give any veto power to Council. Carlson concluded that his 
responsibility is to Atherton residents and their concerns.  
 
Vice Mayor Dobbie said he believes in simplicity and since he was elected to represent Atherton he 
will take a position to oppose the project. 
 
Council Member Marsala said the Town has worked with Redwood City on many issues in the past 
and will in the future on taxation, revenue, pensions, drainage issues and more and would be ok 
with respecting Redwood City Council but making sure they know Atherton concerns. 
 
MOTION by Dobbie to approve the statement be it resolved by the Council of the Town of 
Atherton that it opposes the proposed Cargill development and supports full restoration of 
the Cargill salt ponds and the inclusion of the salt ponds in the Don Edwards National 
Wildlife Refuge. 
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Council Member Lewis amended the motion to include a cover letter, as recommended by 
Council Member Carlson, acknowledging Redwood City’s process and requesting to stay 
involved in the review.  
 
Ayes:  1     Nays:    4 (McKeithen, Marsala, Lewis, Carlson)   Abstain:  0 Absent:   0 
 
MOTION by Marsala adopt a Resolution conveying to the City of Redwood City the Town Council 
serious concerns about the proposed DMB/Saltworks project, indicating its intention to monitor the 
pending environmental review, and include all of the WHEREAS phrases from the draft Resolution 
10-21, and include a cover letter that includes Atherton’s desires to work with Redwood City on 
concerns for air quality, traffic, transportation and wildlife to the best of the region.  
 
Assistant City Attorney Winig clarified that Marsala made a motion which creates a new resolution 
that has the title from the Town of Woodside’s resolution (included in the Agenda packet) and 
includes all of the WHEREAS clauses from the draft resolution 10-21 and will include the NOW, 
THEREFORE language from the Town of Woodside resolution, and lastly, will include a cover 
letter with specific concerns from Atherton.  
 
Council Member Marsala withdrew his motion to allow Mayor McKeithen to clarify the motion. 
 
MOTION by McKeithen, second by Carlson to approve a resolution and add a cover letter stating 
that we understand Redwood City will move forward with the environmental review process and 
since Atherton has serious concern we would like to stay involved throughout the process and be 
considered as part of the decision making process. 
 
Ayes:  5 Nays: 0 Abstain: 0 Absent: 0 
 
20. AWARD OF CONTRACT TO GALLAGHER & BURK FOR THE 

FLETCHER/RIDGEVIEW DRAINAGE AND STREET PROJECT NUMBER 08-010 
IN AN AMOUNT NOT TO EXCEED $922,055.00 PLUS A TEN PERCENT 
CONSTRUCTION CONTINGENCY, FOR A TOTAL AUTHORIZATION OF 
$1,014,260.50 
Report: Public Works Director Duncan Jones 
Recommendation: Award the contract for Fletcher/Ridgeview Drainage and Street Project, 
project number 08-010 to Gallagher & Burk, the low bidder on the April 8, 2010 bids, for 
$922,055.00, with a 10% construction contingency of $92,205.50, for a total authorization 
of $1,014,260.50; and to authorize the City Manager to sign the contract on behalf of the 
Town 

 
 
Public Works Director Jones said this project has been high on the important list for a long time and 
the project includes rehabilitation of the street.  
 
Mayor McKeithen said this has been a long term project and the most substantial project she can 
remember aside from the channel. McKeithen said the Town lost a valuable resident who had a 
river running through his property because of the flooding and drainage issues.  
 
Council Member Lewis asked if there has been any work done on the project over the last few 
years. Jones said only design work has been done. Lewis asked if there is any life threatening issues 
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with not completing the project. Jones said property damage issues only, primarily affecting six 
properties.  
 
Finance Director Ho said the purpose of the Gann limit is to make sure the Town is not taking in 
more tax revenue then is allowed. It is adjusted every year based on the preceding year calculations. 
Ho said that because we did not have anything in place that increases the appropriations limit in 
order to permit spending the tax revenue for fiscal year 2010 we have to use qualified capital 
expenditure to qualify our Gann limit to bring our tax proceed under the limit. Ho said she estimates 
approximately 1.9 million in capital outlay to do this. Ho concluded that the Auditors will be in 
Town the next week and that will give her an opportunity to run the calculations for this year and 
the projections for next year with them. Ho suggested tabling this item until next month in order to 
do that.  
 
Mayor McKeithen suggested approving it conditionally based upon it being consistent with the 
Gann limit and if it is not to bring it back to Council. Ho confirmed yes.  
 
Paul Madera, Atherton resident from Ridgeview, said the flooding problems have been a disaster 
and it is a very serious issue which has been put off for a number of years. Madera urged Council to 
take it serious.  
 
MOTION by Lewis Award the contract for Fletcher/Ridgeview Drainage and Street Project, 
project number 08-010 to Gallagher & Burk, the low bidder on the April 8, 2010 bids, for 
$922,055.00, with a 10% construction contingency of $92,205.50, for a total authorization of 
$1,014,260.50; and to authorize the City Manager to sign the contract on behalf of the Town, 
subject to the Finance Director and Town Auditors determination that the Town will be 
within the Gann limit appropriation spending criteria.  
 
Ayes:  5 Nays: 0 Abstain: 0 Absent: 0 
 
Council took up Item 14 next. 
 
14. APPROVE A CONSULTANT SERVICES AGREEMENT WITH WILSEY-HAM 

FOR CONSTRUCTION SERVICES FOR THE FLETCHER-RIDGEVIEW 
PROJECT, IN AN AMOUNT NOT TO EXCEED $17,948 PLUS A TEN PERCENT 
CONTINGENCY, FOR A TOTAL AUTHORIZATION OF $19,742.80 

 Report: Public Works Director Duncan Jones 
 Recommendation: Accept the proposal and authorize the City Manager to sign a 

Professional Services Agreement with Wilsey Ham to provide Construction Services for the 
Fletcher Ridgeview Project in an amount not exceed $17,948, plus a 10% contingency, for a 
total authorization of $19,742.80 

 
MOTION by Dobbie, second by Carlson Accept the proposal and authorize the City Manager 
to sign a Professional Services Agreement with Wilsey Ham to provide Construction Services 
for the Fletcher Ridgeview Project in an amount not exceed $17,948, plus a 10% contingency, 
for a total authorization of $19,742.80. The motion passed. 
 
Ayes:  5 Nays: 0 Abstain: 0 Absent: 0 
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22.       APPROVE RESOLUTION 10-20 RESCINDING RESOLUTION 09-26                 
AND APPROVING A MODIFICATION TO THE ESTABLISHMENT OF THE 
GENERAL FUND RESERVE POLICY 
Report: Finance Director Louise Ho 
Recommendation: Adopt Resolution 10-20 Rescinding Resolution 09-26 and Approving a 
Modification to the Establishment of the General Fund Reserve Policy 

 
Jeff Wise, Atherton resident and member of the Citizens Proposal group for Road Impact Fee 
refunds requested that Council table Items 22, 23, 24, and 25 until the group can come up with a 
new proposal. Wise said the group has met with the Finance Director to reexamine the Towns 
budget situation and would like to continue studying the misallocations.  
 
Council concurred to table items 22, 23, 24 and 25.  
 
Finance Director Ho requested that Council take up the 18,000 transfer from the Police Department 
to the Finance Department budget amendment under Item 23.  
 
Council took up that section under item 23.  
 
23. APPROVE RESOLUTION 10-21 APPROVING BUDGET AMENDMENT FOR FY 

2009-10 
 Report: Finance Director Louise Ho 

Recommendation: Adopt Resolution 10-21 approving the budget amendment for FY 2009-
10 for the General Fund and Road Construction Impact Fee Fund  
(Continued from March 17, 2010) 

 
Council Member Carlson said before he can even support a property tax transfer to cover health 
care costs or overhead costs he would like to defer it to the Finance Committee for their review.  
 
MOTION by Carlson, second by Dobbie to approve a budget amendment of a transfer in the 
amount of $18,000 from the Police Department to the Finance Department. The motion 
passed. 
 
Ayes:  5 Nays: 0 Abstain: 0 Absent: 0 
 
Mayor McKeithen said that if and when the road impact fee refunds are approved there needs to be 
a plan because the exhibit to the draft resolution says any recommendation shall be accompanied by 
a plan for the replenishment of reserves to the City Council.  
 
24. RESOLUTION 10-19 IMPLEMENTING REFUND PROGRAM FOR ROAD 

IMPACT FEES PAID FROM JULY 1, 2006 THROUGH SEPTEMBER 17, 2009 
 Report: City Manager Jerry Gruber 
 Recommendation: Adopt Resolution 10-19 authorizing additional refunding of road impact 

fees 
 (Continued from March 17, 2010) 
 
Item 24 was tabled to the May Council meeting.  
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25. APPROVAL OF CONSULTANT SERVICES AGREEMENT BETWEEN 
MUNISERVICES, LLC AND THE TOWN OF ATHERTON FOR ROAD IMPACT 
FEE REFUND PROCESSING 

 Report: Finance Director Louise Ho 
 Recommendation: Approve the consultant services agreement with MuniServices LLC and 

authorize the City Manager to execute the agreement 
(Continued from March 17, 2010) 

 
Item 25 was tabled to the May Council meeting.  
 
26. COMMITTEE APPOINTMENTS 
 Report: City Manager Jerome D. Gruber 
 Recommendation: Appoint Members to Arts, Audit, Finance, General Plan and Rail 

Committees based on recommendations made at the April 21, 2010 Special City Council 
meeting held at 6:00 p.m. 

 
MOTION by Dobbie, second by Lewis to appoint Sandy Crittenden and Isabella Pieslak to 
the Arts Committee, Bill Widmer to the Audit Committee, Jeff Wise and Greg Conlon to the 
Finance Committee, Elizabeth Hammack, Jeff Wise, and David Henig to the General Plan 
Committee and William Grindley to the Rail Committee. The motion passed. 
 
Ayes:  5 Nays: 0 Abstain: 0 Absent: 0 
 
27. APPROVAL OF THE CONSULTANT SERVICES AGREEMENT BETWEEN 

MUNISERVICES, LLC AND THE TOWN OF ATHERTON FOR PROPERTY TAX 
MISALLOCATION AUDIT 
Report: Finance Director Louise Ho 
Recommendation: Approve the consultant services agreement with MuniServices LLC; 
and authorize the City Manager to execute the agreement 
(Continued from March 17, 2010) 

 
Finance Director Ho said this agreement is like a sales tax audit in which a consultant would look at 
the work being done by the State Equalization on how sales tax is divided among Cities and the 
County pool. Since the passage of Proposition 13 voters approved a property tax assessment at no 
more then 1% and subsequent to passage of proposition 13 if any appreciation within that 
jurisdiction would be allocated using a different formula which makes property tax allocation from 
the County a very complex process. Ho concluded that MuniServices would look into this to make 
sure the County is dividing the property tax and the Town is receiving its proper share.  
 
Council Member Carlson suggested deferring the item to the Finance Committee for their review.  
 
Council Member Lewis wondered why MuniServices would want to do this on a contingency basis 
and felt this could cause potential misunderstandings.  
 
Vice Mayor Dobbie said the 25% contingency fee should be a net contingency in case the Town 
ends up owing.  
 
Mayor McKeithen said MuniServices has said they have looked into some entities that did end up 
owing property tax but it was a very small percentage.  
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Council Member Lewis said the allocation from the County and how they divide up the pool of 
property tax money they collect is what will be audited, and the County will not go back to the 
resident and tell them they owe the money. Lewis concluded it is an audit and analysis of the 
County Assessors office of how they actually divvy up Atherton’s pool of property tax that they 
receive.  
 
Jeff Wise, Atherton resident, asked if MuniServices has given an average of what they find when 
they conduct this study. Ho said she will look into this.  
 
MOTION by Carlson, second by Marsala to defer the item to the Finance Committee. The 
motion passed.  
 
Ayes:  5 Nays: 0 Abstain: 0 Absent: 0 
 
28. REVIEW SCOPE OF SERVICE FROM MUNISERVICES FOR BUSINESS 

LICENSE ORDINANCE MEASURE 
 Report: Finance Director Louise Ho 
 Recommendation: To Be Determined 
 
Finance Director Ho said this is a basic proposal from MuniServices to see if the Town would like 
to move forward with revisiting our Business License Ordinance and modify the existing Ordinance 
which would have to go before voters.  
 
Council Member Carlson questioned how this fits into a plan in terms of addressing cost structure 
and looking at alternative revenues. Carlson felt it was key to have the Finance Committee define 
this before Council pushes ahead without a plan.  
 
Mayor McKeithen said the Finance Committee did discuss alternative revenues and the business tax 
and it was decided that the business license tax would be the most expeditious way given the Towns 
current financial situation.  
 
City Manager Gruber said this idea was also derived from the January strategic Council meeting 
where staff was directed to research alternative revenue ideas.  
 
Council Member Marsala felt there should be a lot more to substantiate a $40,000 contract because 
it is obvious that a business license tax would create more revenue for the Town.  
 
Vice Mayor Dobbie said before the Town spends $40,000 to collect two to three examples that 
could bring in substantial sources of revenues with the business license tax that are not currently 
paying their fair share.  
 
Mayor McKeithen suggested at least approving the first phase of the scope of work Council 
Member Lewis said the scope of work is boiler plate language and does not specifically address 
Atherton needs. 
 
Council Member Marsala suggested discussing with the public if this is something they want to do.  
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Jeff Wise, Atherton resident, said looking into a business license tax makes sense, but he is 
disappointed in the Consultants proposal.  
 
MOTION by Marsala, second by Lewis to add a future agenda item to discuss the philosophical 
approach to increasing the business license tax.  
 
Mayor McKeithen felt that was premature and the public should be able to weigh in on the 
approach Council should take. 
 
Council Member Marsala said it would provide the public with a better description of the project.  
 
Council concurred to defer the proposal and its elements to the Finance Committee.  
 
29. INTRODUCTION OF AN ORDINANCE APPROVING ADMINISTRATIVE 

CITATION PROGRAM 
Report: City Manager Jerry Gruber 
Recommendation: Introduce Ordinance adding Chapter 1.21 to the Atherton Municipal 
Code establishing Administrative Citations for Violations of the Atherton Municipal Code, 
Related State Codes and Conditions on Entitlements 

 
City Manager Gruber said this item was failed during its second reading in February with a 2-2 vote 
with Vice Mayor Dobbie absent from the meeting.  
 
Gruber added that the Town already has a nuisance abatement ordinance, but its procedures are 
complex; an Administrative Citation Ordinance would provide a more streamlined process while 
still preserving and protecting residents' due process rights. 
 
Gruber stated that the proposed Administrative Citation Ordinance is comprehensive and intended 
to address violations of the Town's municipal code, other Town ordinances, applicable state codes, 
conditions on entitlements, and land use approvals without a criminal prosecution and arrest. 
 
Winig added that this is just another tool that would allow your Code Enforcement Department 
another mechanism to make people comply with Atherton’s Municipal Code.  
 
Gruber added that the Town will focus on the violations with the highest priority and that create the 
most disturbances to other residents.  
 
Council Member Carlson asked if it will reduce legal costs. Winig said it would be a significant 
amount of savings to the Town. 
 
Council Member Lewis said she does not support the idea because of public perception and if ti is 
approved the residents should be notified.  
 
Winig concluded that this is not meant to be overly punitive and it is just to help with voluntary 
compliance.  
 
MOTION by Dobbie, second by to Introduce Ordinance adding Chapter 1.21 to the Atherton 
Municipal Code establishing Administrative Citations for Violations of the Atherton 
Municipal Code, Related State Codes and Conditions on Entitlements. The motion passed. 
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Ayes:  3 Nays: 2 (Marsala, Lewis) Abstain: 0 Absent: 0 
 
30. CONSIDERATION OF ADDING A SECOND MEETING DATE PER MONTH FOR 

CITY COUNCIL MEETINGS IN LIEU OF SPECIAL MEETINGS 
 Recommendation: To Be Determined  

(Continued from March 17, 2010) 
 
MOTION by Carlson, second by Lewis to table Item 30 the next meeting. The motion passed.  
 
Ayes:  5 Nays: 0 Abstain: 0 Absent: 0 
 
 
31. COUNCIL REPORTS 
 
Mayor McKeithen requested more detailed council reports.  
 
32. FUTURE AGENDA ITEMS 
 
 A. COLLEAGUES’ MEMO TO ADD ALLOWING COUNCIL 

MEMBERS WHO WERE INADVERTENTLY LEFT OUT OF THE 
SLECTION PROCESS FOR TOWN CENTER TASK FORCE 
MEMBERS TO CHOOSE FIVE MEMBERS FROM THE 
SEVENTEEN APPLICANTS 

  Report: Mayor McKeithen and Vice Mayor Dobbie 
 
Mayor McKeithen felt the entire Council did not have a chance to review the applicants for the 
Town Center Task Force and felt the Council Members who were not involved in the process 
should be given a chance.  
 
Council Member Carlson said an update item was on the February Council Agenda alerting Council 
that the Town Center Task Force will review applications and make recommendations. Carlson 
added that all of the applications were provided to Council subsequent to the March meeting and 
the applicants were approved by unanimous vote on the consent Agenda.  
 
Mayor McKeithen said she can not remember giving any direction to allow the applicants to be 
appointed in this manner.  
 
Assistant City Attorney Winig said some Council Members were confused about the process and 
things happened which some members were not aware of. Winig suggested making a motion to 
revisit the item or direct him to review the minutes and provide a legal analysis. 
 
Council Member Lewis did not want to spend money on legal bills. Lewis said if Council Members 
feel left out of the process she would suggest bringing back all 17 applicants along with the criteria 
that was set by the Blue Ribbon Task Force and the Ad-Hoc Town Center Task Force Committee to 
evaluate the potential members of the Committee to the next Council meeting for a decision. 
 
MOTION by Lewis, second by Dobbie to bring 17 applicants along with the criteria for 
appointment to evaluate at the next meeting. No vote was called for and Council Member 
Lewis withdrew her motion.  
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MOTION by McKeithen, second by Dobbie to review the issue at the next Council meeting. 
The motion failed.  
 
Ayes:  2 Nays: 3 (Marsala, Lewis, Carlson) Abstain: 0 Absent: 0 
 
 
MOTION by Carlson, second by Lewis to consider one vacancy on the Town Center Task 
Force from the application which have already been received. The motion passed.  
 
Ayes:  3 Nays: 2 (McKeithen, Dobbie) Abstain: 0 Absent: 0 
 
33.    PUBLIC COMMENTS 
 
None.  
 
34. ADJOURN  
 
MOTION by Carlson, second by Lewis to adjourn the meeting. The motion passed unanimously.  
 
Mayor McKeithen adjourned the meeting at 11:34 p.m. 
 
Respectfully submitted, 
 
 
 
____________________ 
Theresa DellaSanta 
Deputy City Clerk 
 



DRAFT MINUTES 
Town of Atherton 
CITY COUNCIL 

ATHERTON CHANNEL DRAINAGE DISTRICT 
APRIL 21, 2010 

 6:00 P.M 
TOWN COUNCIL CHAMBERS 

94 Ashfield Road 
Atherton, California 

 
SPECIAL MEETING 

 

 
 

 
 
 
    
1. ROLL CALL          Council Members Lewis, Carlson, Marsala,  
     Vice Mayor Dobbie, Mayor McKeithen 
    
         REGULAR AGENDA (Item 2) 

 
2. Interviews and Appointments for the Arts Committee, Audit Committee, Finance 

Committee, General Plan Committee and Rail Committee 
        Staff Report, Attachments, Applications 
 
Arts Committee 
MOTION by Lewis , second by Carlson to recommend Sandy Crittenden and Isabella Pieslak to the 
Arts Committee with terms to expire April 30, 2012. The motion passed unanimously. 
 
Audit Committee 
MOTION by Dobbie, second by Lewis to recommend Bill Widmer to the Audit Committee. The 
motion passed unanimously.  
 
Finance Committee 
 
Jon Buckheit, Applicant, said he has an extensive business background, controlled an eight figure 
budget and he has the time and background to be a Committee member. Buckheit said he is versed 
in pensions and health reform as well.  
 
Jeff Wise, Applicant, said he was an entrepreneur, sold his marketing company and has been a 
residential developer ever since. Wise said the Town needs to be judicious on taxes and figure out 
how to do more with less.  
 
Greg Conlon, Applicant, said he was a certified public accountant and felt employees should be 
given a voluntary retirement incentive to help balance the budget. Conlon said he is also interested 
in getting funding for quad gates.  
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Council was given ballots to vote on the applicants. Council Member Marsala recused himself due 
to a conflict of interest.  
 
Council voted to recommend Jeff Wise and Greg Conlon, but was deadlocked on the third set. The 
third seat was tied between Jon Buckheit and Alain Enthoven.  
 
 
MOTION by Carlson, second by Lewis to nominate two people and proceed with the third 
seat at a future meeting. The motion failed 2-2, McKeithen and Dobbie opposed.  
 
MOTION by Lewis, second by Carlson to recommend Jeff Wise and Greg Conlon to the 
Finance Committee. The motion passed 3-1, McKeithen opposed.  
 
Buckheit withdrew his application on the basis of not wanting a third seat to go unfilled.  
 
General Plan Committee 
MOTION by Lewis, second by Carlson to recommend Elizabeth Hammack, Jeff Wise and 
David Henig for terms to expire April 30, 2014. The motion passed unanimously.  
 
 
Rail Committee 
MOTION by McKeithen, second by Lewis to recommend William Grindley to the Rail 
Committee. The motion passed unanimously.  
 
3.      ADJOURN  

 
MOTION by Lewis, second by Dobbie to adjourn the meeting. The motion passed 
unanimously.  
 
Mayor McKeithen adjourned the meeting at 6:50 p.m. 
 
Respectfully submitted, 
 
 
 
____________________ 
Theresa DellaSanta 
Deputy City Clerk 
 



DRAFT MINUTES 
Town of Atherton 

CITY COUNCIL/ATHERTON CHANNEL DRAINAGE 
DISTRICT 

April 21, 2010 
7:00 P.M. 

Council Chambers 
94 Ashfield Road 

Atherton, California 
Special Meeting 

 
 
 

 
Mayor McKeithen called the meeting to order at 7:25 p.m. 
 
ROLL CALL  Lewis, Dobbie, Marsala, McKeithen, Carlson 

 
PUBLIC COMMENTS 

 
None 
 
REGULAR AGENDA 
 
1. ADOPTION OF RESOLUTION IN APPRECIATION OF THE PUBLIC SERVICE 

OF JOHN P. JOHNS 
 Recommendation: Adopt Resolution 10-23 in appreciation of the public service of John 

P. Johns 
 
Carol Flaherty, Atherton resident, said Mr. Johns was a destructive individual and was surprised 
that Council would commend him. Flaherty questioned whether Johns would receive bridge 
service time and benefits. Flaherty concluded by asking Council to explain why they would 
expend almost a half a million dollars for someone who created a financial train wreck.  
 
Jon Buckheit, Atherton resident, said he hired Mr. Johns as a forensic accountant for a current 
project and he has done an exemplary job. Buckheit asked if Atherton is better off financially 
since Johns left then they were during his tenure or before it. Buckheit concluded that it is 
important for decision makers to review Johns legacy to figure out how to overcome the Town’s 
current financial struggles.  
 
Melinda Tevis, Atherton resident, said the Town was almost broke in the early part of this 
decade and Johns came in and built up the Towns reserves. Tevis said the Atherton Civic Interest 
League (ACIL) presented Johns with a merit award in 2002 for his job performance. Tevis 
concluded that Johns was discredited personally for his audit of the Building Department which 
was done by direction of the Council.  
 
Sam Goodman, former resident and Town Audit Chairman, was at the meeting when Johns was 
called to the task of auditing the building department. Goodman said several years have past 
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since then and nothing has changed in the Town. Goodman concluded that Johns is a good man 
and a fine accountant and this issue should be put to rest.  
 
Denise Kupperman, Atherton resident, said she hopes Town employees learn something from 
this and suggested training to address how to deal with employees who don’t perform to 
standards. 
 
Mayor McKeithen read the resolution in appreciation of the public service of John P. Johns for 
the record.  
 
Assistant City Attorney Ben Winig said the settlement was for $225,000 which is made out in 
two separate checks; one for $135,000 and the remaining is subject to payroll taxes and 
withholdings. Winig added that there are no benefits or retirement money. Winig concluded that 
the settlement agreement is a public document and can be obtained through a public records 
request.  
 
Mayor McKeithen asked for a roll call vote. 
 
Ayes:  3 Nays: 1 (Marsala) Abstain: 1 (Lewis) Absent: 0 
 
Council Member Lewis abstained because she does not know Mr. Johns and was not on Council 
during his employment.  
 
ADJOURN  

 
MOTION by Dobbie, second by Carlson to adjourn the meeting. The motion passed 
unanimously.  
 
Mayor McKeithen adjourned the meeting at 7:44 p.m. 
 
Respectfully submitted, 
 
 
 
____________________ 
Theresa DellaSanta 
Deputy City Clerk 

 





























Item No. 10 

 

Town of Atherton 

CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
  JERRY GRUBER, CITY MANAGER 
 
FROM: DUNCAN JONES, PUBLIC WORKS DIRECTOR 
 
DATE: FOR THE MEETING OF MAY 19, 2010 
 
SUBJECT: APPROVAL OF PLANS AND SPECIFICATIONS AND 

AUTHORIZATION TO ADVERTISE STREET RECONSTRUCTION 
PHASE 7 PROJECT NUMBER 56006 

 
RECOMMENDATION: 
 
Approve the plans and specifications and authorize advertisement for bids for the Street 
Reconstruction Phase 7 Project, Project No. 56006. 
 
INTRODUCTION: 
 
The FY 2009-10 adopted Capital Improvement Program includes funds for constructing the 
Street Reconstruction Phase 7 Project.  The need for this project resulted from the pavement 
condition surveys conducted in the summer of 2008. 
 
ANALYSIS: 
 
Park Lane, with a PCI of 62 in the most recent survey, is a local through street with heavy traffic. 
As such, it will tend to deteriorate faster than less traveled streets. Reconstruction now will allow 
this street segment to serve its intended use for the next twenty years or more. 
 
While a 62 PCI is still a fair condition pavement structure, it does not adequately reflect the 
condition of the roadway base in this segment. Year after year our patching contract included 
deep lift repairs in this segment, often right next to previous repairs. The street is now a 
patchwork of Town street patches, utility patches and residence connection patches, providing a 
fairly rough ride. Further base failures continue to occur. 
 
The project will include layout of work, removal and replacement of asphalt concrete pavement 
on street, replacement of driveway approaches, installation of graded swales and placement of 
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permanent striping on the streets. In addition, it was determined during the survey and 
construction of a residence on the street that the street is not actually located within the public 
right-of way for a short distance. The project will correct this deficiency. 
 
The Street 7 project will also include the widening of Alejandra Avenue at El Camino Real to 
provide separate right and left turn lanes from Alejandra Avenue to El Camino Real. The project 
was approved by Council in December of 2008, and plans are now ready for construction. 
 
The Street Reconstruction Phase 7 project is budgeted for construction in FY 2009-10. Staff 
prepared the design for the project. The Street Reconstruction Phase 7 Project plans and 
specifications are ready to be advertised for construction. 
 
Staff is recommending construction of this project this construction season in order to receive the 
benefits of a competitive bid environment. The current excellent bid environment is not likely to 
continue into next spring and the project will probably cost more if deferred. It is desirable to 
advertise the project now in order to award at the first Council meeting of next fiscal year, 
allowing sufficient time to construct the project before the possibility of rain. 
 
FISCAL IMPACT: 
 
Parcel Tax funds in the amount of $341,000 and Road Impact Fees in the amount of $559,000, 
for a total budget of $900,000 were budgeted for this project in FY 2009-10. Rescinding the 
Road Impact Fees leaves only the $341,000 funded from Parcel Tax funds. The project was 
reduced to one street (Park Lane) in order to reduce the cost to fit within this reduced budget.  
 
The project has been delayed in advertising based on determining funding availability and the 
project has now been re-budgeted for FY 2010-2011. The FY 2010-2011 budget proposes 
$900,000 from Parcel Tax funds (the budget includes other street projects that can be constructed 
in the spring of 2011 providing funds continue to be available).  
 
The Engineer’s Estimate for the Street Reconstruction Phase 7 Project is $456,000. In addition, a 
10% construction contingency of $45,600 would bring the total estimate to $501,600. The 
project is scheduled to receive bids in July and award the contract at the July Council meeting. 
 
     
Prepared By:      Approved: 

 

             

Duncan L. Jones, P.E.     Jerome D. Gruber 
Public Works Director     City Manager 



Item No. 11 

 

Town of Atherton 

CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
  JERRY GRUBER, CITY MANAGER 
 
FROM: DUNCAN JONES, PUBLIC WORKS DIRECTOR 
 
DATE: FOR THE MEETING OF APRIL 21, 2010 
 
SUBJECT: REMOVE THE CONTINGENCY THAT THE AWARD OF THE 

FLETCHER/RIDGEVIEW DRAINAGE AND STREET PROJECT 
NUMBER 08-010 BE WITHIN THE GANN LIMIT 

 
RECOMMENDATION: 
 
Pass a motion to remove the contingency that the award of the Fletcher/Ridgeview Drainage and 
Street Project be within the GANN limit.  
 
INTRODUCTION: 
 
At the April 2010 meeting, Council awarded the Fletcher-Ridgeview project contingent on the 
amount being within the GANN limit. The combination of qualifying projects already spent this 
year ($397,138) and this project ($922,055) will satisfy the GANN limit (exact amount to be 
provided at the Council meeting). If the total of all projects is below (within) the GANN limit, 
the remaining unspent Parcel Tax funds would have to be repaid to the taxpayers. Without this 
project, we will have only spent $397,138, well below the GANN limit. 
 
FISCAL IMPACT: 
 
Parcel Tax funds in the amount of $1,080,000 are included in the revised budget for this project 
in FY 2009-10. The April award was for $922,055.00 with 10% construction contingency of 
$92,205.50 for a total authorization to $1,014,260.50. 
     
Prepared By:      Approved: 
 

             
Duncan L. Jones, P.E.     Jerome D. Gruber  
Public Works Director     City Manager 



Item No. 12 

 

 
Town of Atherton 

  
CITY COUNCIL STAFF REPORT 
 

 TO:  HONORABLE MAYOR AND CITY COUNCIL 
 

 FROM: JEROME D. GRUBER 
 

DATE: FOR THE MEETING OF MAY 19, 2010 
 
SUBJECT: APPROVE CONSULTANT SERVICES AGREEMENT WITH CSG 

CONSULTANTS, INC. FOR CODE ENFORCEMENT 
 
RECOMMENDATION 
 
Approve Consultant Services Agreement with CSG Consultants, Inc. to provide Code 
Enforcement Services to the Town of Atherton in the amount of $56,925.00 for the fiscal 
year 2010-11. 
 
BACKGROUND  
 
The Town of Atherton currently employs a part-time Code Enforcement Officer from 
CSG Consultants, Inc., to enforce the municipal code on a complaint basis.  
 
The Code Enforcement Officer will continue to work in response to service requests from 
residents on a regularly scheduled day to provide the best access for the public with the 
ability to increase or decrease the schedule or to vary the schedule for a maximum of 
eight hours per week.  This level of service is consistent with the level of service 
provided last fiscal year.  Mr. Robert Cushing will continue as the Towns Code 
Enforcement Officer.  The agreement has been reviewed by the City Attorney.   
 
FISCAL IMPACT 
 
The hourly rate remains at $103/hour.   Sufficient funds to provide these services are 
included in the draft 2010-11 budget.  
 
Attachment: 1- CSG Proposal 
  2- Professional Service Agreement 
 



CONSULTANT SERVICES AGREEMENT 
 
 

THIS AGREEMENT is entered into as of the    day of   ,   by and 
between the TOWN OF ATHERTON, herein called the “Town”, and CSG Consultants, Inc., 
herein called the “Consultant”. 
 

Recitals 
 

 WHEREAS, Town desires to obtain assessment, field investigations, follow-up, 
correspondence logging and tracking of complaints and cases, public information and related 
duties in connection with Code Enforcement Services; and 

 WHEREAS, Consultant hereby warrants to the Town that Consultant is skilled and able 
to provide such services described in Section 3 of this Agreement; and 

 WHEREAS, Town desires to retain Consultant pursuant to this Agreement to provide the 
services described in Section 3 of this Agreement. 

Agreement 
 

 NOW, THEREFORE, in consideration of their mutual covenants, the parties hereto agree 
as follows: 
 

1. Incorporation of Recitals.  The recitals set forth above, and all defined terms set 
forth in such recitals and in the introductory paragraph preceding the recitals, are hereby 
incorporated into this Agreement as if set forth herein in full. 

2. Project Coordination. 

A. Town.  The City Manager or his/her designee, shall represent Town for all 
purposes under this Agreement.  The City Manager or designee is hereby designated as the 
Project Manager.  The Project Manager shall supervise the progress and execution of this 
Agreement. 

B. Consultant.  The Consultant shall assign Building Official Mike Wasmann 
to have overall responsibility for the progress and execution of this Agreement for Consultant.  

3. Scope and Performance of Services 

A. Scope of Services.  Subject to such policy direction and approvals as the 
Town through its staff may determine from time to time, Consultant shall perform the services 
set out in the “Scope of Work” attached hereto as Exhibit A and incorporated herein by 
reference. 

B. Time of Performance.  The services of Consultant are to commence no 
sooner than July 1, 2010 and be completed not later than June 30, 2011.  Consultant shall 
perform its services in accordance with the schedule attached hereto as Exhibit B, and 
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incorporated herein by reference.  Any changes to these dates in either this Section 3 or Exhibit 
B must be approved in writing by the Project Manager. 

C. Standard of Quality.  Town relies upon the professional ability of 
Consultant as a material inducement to entering into this Agreement.  All work performed by 
Consultant under this Agreement shall be in accordance with all applicable legal requirements 
and shall meet the standard of quality ordinarily to be expected of competent professionals in 
Consultant's field of expertise. 

4.  Compensation and Method of Payment. 

A. Compensation.  The compensation to be paid to Consultant, including 
both payment for professional services and reimbursable expenses, shall be at the rate and 
schedules attached hereto as Exhibit C, and incorporated herein by reference.  However, in no 
event shall the amount Town pays Consultant exceed fifty-six thousand nine hundred and 
twenty-five Dollars ($56,925.00).  Payment by Town under this Agreement shall not be deemed 
a waiver of unsatisfactory work, even if such defects were known to the Town at the time of 
payment.  

B. Timing of Payment.  Consultant shall submit itemized monthly statements 
for work performed.  Town shall make payment, in full, within thirty (30) days after approval of 
the invoice by the Project Manager. 

C. Changes in Compensation.  Consultant will not undertake any work that 
will incur costs in excess of the amount set forth in Paragraph 4(A) without prior written 
amendment to this Agreement. 

D. Taxes.  Consultant shall pay all taxes, assessments and premiums under 
the federal Social Security Act, any applicable unemployment insurance contributions, Workers 
Compensation insurance premiums, sales taxes, use taxes, personal property taxes, or other taxes 
or assessments now or hereafter in effect and payable by reason of or in connection with the 
services to be performed by Consultant. 

E. No Overtime or Premium Pay.  Consultant shall receive no premium or 
enhanced pay for work normally understood as overtime, i.e., hours that exceed forty (40) hours 
per work week, or work performed during non-standard business hours, such as in the evenings 
or on weekends.  Consultant shall not receive a premium or enhanced pay for work performed on 
a recognized holiday.  Consultant shall not receive paid time off for days not worked, whether it 
be in the form of sick leave, administrative leave, or for any other form of absence.   

F. Litigation Support.  Consultant agrees to testify at Town’s request if 
litigation is brought against Town in connection with Consultant’s work product.  Unless the 
action is brought by Consultant or is based upon Consultant’s negligence, Town will compensate 
Consultant for the preparation and the testimony at Consultant’s standard hourly rates, if 
requested by Town and not part of the litigation brought by Town against Consultant.   
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5. Amendment to Scope of Work.  Town shall have the right to amend the Scope of 
Work within the Agreement by written notification to the Consultant.  In such event, the 
compensation and time of performance shall be subject to renegotiation upon written demand of 
either party to the Agreement.  Consultant shall not commence any work exceeding the Scope of 
Work without prior written authorization from the Town.  Failure of the Consultant to secure 
Town's written authorization for extra or changed work shall constitute a waiver of any and all 
right to adjustment in the contract price or time due, whether by way of compensation, 
restitution, quantum meruit, etc. for work done without the appropriate Town authorization. 

6. Term.  This Agreement shall commence upon its execution and shall continue in 
full force and effect until completed, amended pursuant to Section 21, or otherwise terminated as 
provided herein. 

7. Inspection.  Consultant shall furnish Town with every reasonable opportunity for 
Town to ascertain that the services of Consultant are being performed in accordance with the 
requirements and intentions of this Agreement.  All work done and all materials furnished, if 
any, shall be subject to the Project Manager's inspection and approval.  The inspection of such 
work shall not relieve Consultant of any of its obligations to fulfill the Agreement as prescribed. 

8. Ownership of Documents.  Title to all plans, specifications, maps, estimates, 
reports, manuscripts, drawings, descriptions and other final work products compiled by the 
Consultant under the Agreement shall be vested in Town, none of which shall be used in any 
manner whatsoever, by any person, firm, corporation, or agency without the expressed written 
consent of the Town.  Basic survey notes and sketches, charts, computations, and other data 
prepared or obtained under the Agreement shall be made available, upon request, to Town 
without restriction or limitations on their use.  Consultant may retain copies of the above-
described information but agrees not to disclose or discuss any information gathered, discussed 
or generated in any way through this Agreement without the written permission of Town during 
the term of this Agreement, unless required by law.    

9. Employment of Other Consultants, Specialists or Experts.  Consultant will not 
employ or otherwise incur an obligation to pay other consultants, specialists, or experts for 
services in connection with this Agreement without the prior written approval of the Town.   

10. Conflict of Interest.   

A. Consultant covenants and represents that neither it, nor any officer or 
principal of its firm, has, or shall acquire any investment, income, business entity, interest in real 
property, or other interest, directly or indirectly, which would conflict in any manner with the 
interests of Town, hinder Consultant’s performance of services under this Agreement, or be 
affected in any manner or degree by performance of Consultant's services hereunder.  Consultant 
further covenants that in the performance of the Agreement, no person having any such interest 
shall be employed by it as an officer, employee, agent, or subcontractor without the express 
written consent of the Town.  Consultant agrees to at all times avoid conflicts of interest, or the 
appearance of any conflicts of interest, with the interests of the Town in the performance of the 
Agreement. 
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B. Consultant is not a designated employee within the meaning of the 
Political Reform Act because Consultant:   

(1) will conduct research and arrive at conclusions with respect to its 
rendition of information, advice, recommendation, or counsel independent of the control and 
direction of the Town or of any Town official, other than normal contract monitoring; and 

(2) possesses no authority with respect to any Town decision beyond 
the rendition of information, advice, recommendation, or counsel.  (2 Cal. Code Regs. 
§ 18700(a)(2).) 

11. Liability of Members and Employees of Town.  No member of the Town and no 
other officer, employee or agent of the Town shall be personally liable to Consultant or 
otherwise in the event of any default or breach of the Town, or for any amount which may 
become due to Consultant or any successor in interest, or for any obligations directly or 
indirectly incurred under the terms of this Agreement. 

12. Indemnity.  To the fullest extent permitted by law, Consultant hereby agrees to 
defend (by counsel reasonably satisfactory to the Town), indemnify, and hold harmless the 
Town, its officers, agents, employees, volunteers, and servants, from and against any and all 
claims, demands, damages, costs, liabilities, or obligations brought on account of or arising out 
of any acts, errors, or omissions of Consultant, its officers, employees, agents, and 
subcontractors undertaken pursuant to this Agreement excepting liabilities due to the sole 
negligence or willful misconduct of Town.  The Town has no liability or responsibility for any 
accident, loss, or damage to any work performed under this Agreement whether prior to its 
completion and acceptance or otherwise.  Consultant’s duty to indemnify and hold harmless, as 
set forth herein, shall include the duty to defend as set forth in California Civil Code § 2778.  
This indemnification obligation is not limited in any way by any limitation on the amount or type 
of damages or compensation payable by or for Consultant under Worker's Compensation, 
disability or other employee benefit acts or the terms, applicability or limitations of any 
insurance held or provided by Consultant and shall continue to bind the parties after 
termination/completion of this agreement. 

13. Consultant Not an Agent of Town.  Consultant, its officers, employees and agents 
shall not have any power to bind or commit the Town to any decision.  

14. Independent Contractor.  It is expressly agreed that Consultant, in the 
performance of the work and services agreed to be performed by Consultant, shall act as and be 
an independent contractor and not an agent or employee of Town; and as an independent 
contractor, Consultant shall obtain no rights to retirement benefits or other benefits which accrue 
to Town’s employees, and Consultant hereby expressly waives any claim it may have to any 
such rights. 

15. Compliance with Laws. 

A. General.  Consultant shall use the standard of care in its profession to 
comply with all applicable federal, state, and local laws, codes, ordinances, and regulations.  
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Consultant represents and warrants to Town that it has and shall, at its sole cost and expense, 
keep in effect or obtain at all times during the term of this Agreement any licenses, permits, 
insurance and approvals which are legally required for Consultant to practice its profession.  
Consultant shall maintain a Town business license.  The Town is not responsible or liable for 
Consultant's failure to comply with any or all of the requirements contained in this paragraph. 

B. Workers’ Compensation.  Consultant certifies that it is aware of the 
provisions of the California Labor Code which require every employee to be insured against 
liability for workers’ compensation or to undertake self-insurance in accordance with the 
provisions of that Code, and Consultant certifies that it will comply with such provisions before 
commencing performance of the Agreement and at all times in the performance of the 
Agreement. 

C. Prevailing Wage.  Consultant and Consultant’s subconsultants (if any) 
shall, to the extent required by the California Labor Code, pay not less than the latest prevailing 
wage rates to workers and professionals as determined by the Director of Industrial Relations of 
the State of California pursuant to California Labor Code, Part 7, Chapter 1, Article 2.  Copies of 
the applicable wage determination are on file at the Town’s Public Works Department office.  

D. Injury and Illness Prevention Program.  Consultant certifies that it is aware 
of and has complied with the provisions of California Labor Code § 6401.7, which requires 
every employer to adopt a written injury and illness prevention program. 

E. Town Not Responsible.  Town is not responsible or liable for Consultant’s 
failure to comply with any and all of its requirements under this section and Agreement. 

F. Waiver of Subrogation.  Consultant and Consultant's insurance company 
agree to waive all rights of subrogation against Town, its elected or appointed officials, officers, 
agents, employees, and volunteers for losses paid under Consultant's workers' compensation 
insurance policy which arise from the work performed by Consultant for the Town. 

16. Confidential Information.  All data, documents, discussions or other information 
developed or received by or for Consultant in performance of this Agreement are confidential 
and not to be disclosed to any person except as authorized by the Town, or as required by law. 

17. Assignment; Subcontractors; Employees 

A. Assignment.  Consultant shall not assign, delegate, transfer, or convey its 
duties, responsibilities, or interests in this Agreement or any right, title, obligation, or interest in 
or to the same or any part thereof without the Town's prior written consent.  Any assignment 
without such approval shall be void and, at the Town's option, shall immediately cause this 
Agreement to terminate.   

B. Subcontractors; Employees.  Consultant shall be responsible for 
employing or engaging all persons necessary to perform the services of Consultant hereunder.  
No subcontractor of Consultant shall be recognized by the Town as such; rather, all 
subcontractors are deemed to be employees of the Consultant, and Consultant agrees to be 
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responsible for their performance.  Consultant shall give its personal attention to the fulfillment 
of the provisions of this Agreement by all of its employees and subcontractors, if any, and shall 
keep the work under its control.  If any employee or subcontractor of Consultant fails or refuses 
to carry out the provisions of this Agreement or appears to be incompetent or to act in a 
disorderly or improper manner, it shall be discharged immediately from the work under this 
Agreement on demand of the Project Manager. 

18. Insurance.   

A. Minimum Scope of Insurance. 

(1) Consultant agrees to have and maintain, for the duration of this 
Agreement, a General Liability insurance policy insuring it and its firm to an amount not less 
than $2,000,000 (Two Million Dollars) combined single limit per occurrence and in the 
aggregate for bodily injury, personal injury, and property damage. 

(2) Consultant agrees to have and maintain, for the duration of this 
Agreement, an Automobile Liability insurance policy insuring it and its staff to an amount not 
less than $1,000,000 (One Million Dollars) combined single limit per accident for bodily injury 
and property damage. 

(3) Consultant shall maintain professional errors and omissions 
liability insurance for protection against claims alleging negligent acts, errors, or omissions 
which may arise from Consultant’s operations under this Agreement, whether such operations be 
by Consultant or by its employees, subcontractors, or subconsultants.  The amount of this 
insurance shall not be less than $1,000,000 (One Million Dollars) on a claims-made annual 
aggregate basis. 

(4) A Workers’ Compensation and Employers’ Liability policy written 
in accordance with the laws of the State of California and providing coverage for any and all 
employees of Consultant: 

(a) This policy shall provide coverage for Workers’ 
Compensation (Coverage A). 

(b) This policy shall also provide required coverage for 
Employers’ Liability (Coverage B). 

(5) All of the following endorsements are required to be made a part 
of each of the required policies, except for the Professional Liability and Workers’ 
Compensation and Employers’ Liability policies, as stipulated below:   

(a) “The Town of Atherton, its officials, officers, agents, 
employees, and volunteers are hereby added as additional insureds, but only as respects work 
done by, for, or on behalf of the named insured.” 
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(b) “This policy shall be considered primary insurance as 
respects any other valid and collectible insurance the Town may possess, including any self-
insured retention the Town may have, and any other insurance the Town does possess shall be 
considered excess insurance only and shall not contribute with it.” 

(c) “This insurance shall act for each insured and additional 
insured as though a separate policy had been written for each.  This, however, will not act to 
increase the limit of liability of the insuring company.” 

(6) Consultant shall provide to Town all certificates of insurance with 
original endorsements effecting coverage required by this paragraph.  Certificates of such 
insurance shall be filed with Town on or before commencement of performance of this 
Agreement.  Town reserves the right to require complete, certified copies of all required 
insurance policies at any time. 

(7) Any failure to comply with reporting provisions of the policies 
shall not affect coverage provided to Town, its officials, officers, agents, employees, and 
volunteers. 

(8) Consultant’s insurance shall apply separately to each insured 
against whom a claim is made or suit is brought, except with respect to the limits of the insurer’s 
liability. 

B. All Coverages.  Each insurance policy required shall provide that 
coverage shall not be canceled, except after 30-days’ prior written notice by certified mail, return 
receipt requested, has been given to Town.  Current certification of such insurance shall be kept 
on file with the City Manager at all times during the term of this Agreement. 

C. Acceptability of Insurers.  Insurance is to be placed with insurers with a 
Best’s rating of no less than A:VII. 

D. Deductibles and Self-Insured Retentions.  Any deductibles or self-insured 
retentions must be declared to and approved by the Town.  At the Town’s option, Consultant 
shall demonstrate financial capability for payment of such deductibles or self-insured retentions. 

E. Verification of Coverage.  Consultant shall furnish the Town with original 
Certificate(s) of Insurance verifying Consultant's receipt of the insurance coverage required 
herein. 

19. Termination of Agreement; Default.   

A. This Agreement and all obligations hereunder may be terminated at any 
time, with or without cause, by the Town upon 5-days’ written notice to Consultant.   

B. If Consultant fails to perform any of its obligations under this Agreement 
within the time and in the manner herein provided or otherwise violate any of the terms of this 
Agreement, in addition to all other remedies provided by law, Town may terminate this 
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Agreement immediately upon written notice.  In such event, Consultant shall be entitled to 
receive as full payment for all services satisfactorily rendered and expenses incurred hereunder, 
an amount which bears the same ratio to the total fees specified in the Agreement as the services 
satisfactorily rendered hereunder by Consultant bear to the total services otherwise required to be 
performed for such total fee; provided, however, that the Town shall deduct from such amount 
the amount of damages, if any, sustained by Town by virtue of the breach of the Agreement by 
Consultant. 

C. In the event this Agreement is terminated by Town without cause, 
Consultant shall be entitled to any compensation owing to it hereunder up to the time of such 
termination, it being understood that any payments are full compensation for services rendered 
prior to the time of payment. 

D. Upon termination of this Agreement with or without cause, Consultant 
shall turn over to the City Manager immediately any and all copies of studies, sketches, 
drawings, computations, and other data, whether or not completed, prepared by Consultant or its 
subcontractors, if any, or given to Consultant or its subcontractors, if any, in connection with this 
Agreement.  Such materials shall become the permanent property of the Town.  Consultant, 
however, shall not be liable for the Town's use of incomplete materials nor for the Town's use of 
complete documents if used for other than the project contemplated by this Agreement.   

20. Suspension.  The Town shall have the authority to suspend this Agreement and 
the services contemplated herein, wholly or in part, for such period as it deems necessary due to 
unfavorable conditions or to the failure on the part of the Consultant to perform any provision of 
this Agreement.  Consultant will be paid for satisfactory Services performed through the date of 
temporary suspension. 

21. Merger; Amendment.  This Agreement constitutes the complete and exclusive 
statement of the agreement between the Town and Consultant and shall supersede all prior 
negotiations, representations, or agreements, either written or oral.  This document may be 
amended only by written instrument, signed by both the Town and Consultant.  All provisions of 
this Agreement are expressly made conditions.   

22. Interpretation.  This Agreement shall be interpreted as though it was a product of 
a joint drafting effort and no provisions shall be interpreted against a party on the ground that 
said party was solely or primarily responsible for drafting the language to be interpreted. 

23. Litigation Costs.  If either party becomes involved in litigation arising out of this 
Agreement or the performance thereof, the court in such litigation shall award reasonable costs 
and expenses, including attorneys’ fees, to the prevailing party.  In awarding attorneys’ fees, the 
court will not be bound by any court fee schedule, but shall, if it is in the interest of justice to do 
so, award the full amount of costs, expenses, and attorneys’ fees paid or incurred in good faith. 

24. Time of the Essence.  Time is of the essence of this Agreement. 

25. Written Notification.  Any notice, demand, request, consent, approval or 
communication that either party desires or is required to give to the other party shall be in 
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writing and either served personally or sent by prepaid, first class mail.  Any such notice, 
demand, etc. shall be addressed to the other party at the address set forth below.  Either party 
may change its address by notifying the other party of the change of address.  Notice shall be 
deemed communicated within 72 hours from the time of mailing if mailed as provided in this 
section. 

 If to Town:   City Clerk 
     Town of Atherton - Town Hall 

91 Ashfield Road 
Atherton, CA 94027 

 
 If to Consultant:  Richard Mao, P.E. 
     President 
     CSG Consultants, Inc. 
     1700 South Amphlett Blvd., 3rd Floor 
     San Mateo, CA 94402      
 

26. Consultant’s Books and Records. 

A. Consultant shall maintain any and all ledgers, books of account, invoices, 
vouchers, canceled checks, and other records or documents evidencing or relating to charges for 
services, or expenditures and disbursements charged to the Town and all documents and records 
which demonstrate performance under this Agreement for a minimum period of three (3) years, 
or for any longer period required by law, from the date of termination or completion of this 
Agreement.   

B. Any records or documents required to be maintained pursuant to this 
Agreement shall be made available for inspection or audit, at any time during regular business 
hours, upon written request by the City Attorney, City Auditor, City Manager, or a designated 
representative of any of these officers.  Copies of such documents shall be provided to the Town 
for inspection when it is practical to do so.  Otherwise, unless an alternative is mutually agreed 
upon, the records shall be available at Consultant’s address indicated for receipt of notices in this 
Agreement. 

C. The Town may, by written request by any of the above-named officers, 
require that custody of the records be given to the Town and that the records and documents be 
maintained in the City Manager’s office.   

27. Agreement Binding.  The terms, covenants, and conditions of this Agreement 
shall apply to, and shall bind, the heirs, successors, executors, administrators, assigns, and 
subcontractors of both parties. 

28. Equal Employment Opportunity.  Consultant is an equal opportunity employer 
and agrees to comply with all applicable state and federal regulations governing equal 
employment opportunity.  Consultant will not discriminate against any employee or applicant for 
employment because of race, age, sex, creed, color, sexual orientation, marital status or national 
origin.  Consultant will take affirmative action to ensure that applicants are treated during such 
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employment without regard to race, age, sex, creed, color, sexual orientation, marital status, or 
national origin.  Such action shall include, but shall not be limited to, the following:  
employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; lay-offs or 
termination; rates of pay or other forms of compensation; and selection for training, including 
apprenticeship.  Consultant further agrees to post in conspicuous places, available to employees 
and applicants for employment, notices setting forth the provisions of this nondiscrimination 
clause. 

29. Town Not Obligated to Third Parties.  The Town shall not be obligated or liable 
for payment hereunder to any party other than the Consultant. 

30. Waiver.  No failure on the part of either party to exercise any right or remedy 
hereunder shall operate as a waiver of any other right or remedy that party may have hereunder. 

31. Severability.  If any one or more of the provisions contained herein shall for any 
reason be held to be invalid, illegal or unenforceable in any respect, then such provision or 
provisions shall be deemed severable from the remaining provisions hereof, and such invalidity, 
illegality, or unenforceability shall not affect any other provision hereof, and this Agreement 
shall be construed as if such invalid, illegal, or unenforceable provision had not been contained 
herein. 

32. Exhibits.  The following exhibits are attached to this Agreement and incorporated 
herein by this reference: 

A. Exhibit A: Scope of Work, Schedule of Performance, Compensation  

33. Execution.  This Agreement may be executed in several counterparts, each of 
which shall constitute one and the same instrument and shall become binding upon the parties 
when at least one copy hereof shall have been signed by both parties hereto.  In approving this 
Agreement, it shall not be necessary to produce or account for more than one such counterpart. 

34. News Releases/Interviews.  All Consultant and subconsultant news releases, 
media interviews, testimony at hearings and public comment shall be prohibited unless expressly 
authorized by the Town. 

35. Applicable Law; Venue.  This Agreement shall be construed and interpreted 
according to California law.  In the event that suit shall be brought by either party hereunder, the 
parties agree that trial of such action shall be held exclusively in a state court in the County of 
San Mateo, California. 

36. Authority.  Each individual executing this Agreement on behalf of one of the 
parties represents that he or she is duly authorized to sign and deliver the Agreement on behalf of 
such party and that this Agreement is binding on such party in accordance with its terms. 
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 IN WITNESS WHEREOF, the Town and Consultant have executed this Agreement as of 
the date first above written. 
 
 
TOWN OF ATHERTON  
 
 

CONSULTANT 

By: __________________________________ 
       City Manager 

By: __________________________________ 
Title: _________________________________ 

  
Date: Date:  
       
APPROVED AS TO FORM: 
 

 

By: __________________________________ 
       City Attorney 

 

   
ATTEST: 
 

 

By: __________________________________ 
       City Clerk 

 

  
  
 



EXHIBIT A 
 

Scope of Work 
 

See Attached
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Item No. 13 

 

Town of Atherton 

CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
  JERRY GRUBER, CITY MANAGER 
 
FROM: DUNCAN JONES, PUBLIC WORKS DIRECTOR 
 
DATE: FOR THE MEETING OF MAY 19, 2010 
 
SUBJECT: RESCIND AWARD OF CONTRACT TO METHOD 

CONSTRUCTION FOR THE GARDEN ROOM RENOVATION 
PROJECT NUMBER 09-025 AND REJECT ALL BIDS FOR THE 
GARDEN ROOM RENOVATION PROJECT. 

 
RECOMMENDATION: 
 
Pass a motion to rescind the contract for Garden Room Renovation Project, project 
number 09-025 to Method Construction; and reject all bids for the Garden Room 
Renovation Project.  
 
INTRODUCTION: 
 
After many relocations of the Atherton Arts Committee, the committee found a home in 
the Garden Room of the Main House at the Park, where the committee has requested to 
renovate. 
 
The existing garden room was previously used as a garage, which the committee plans to 
renovate into an art gallery and learning center.  The committee has developed plans and 
specifications in relation to the renovations.  The project entails exposing ductworks, 
replacing existing drywall, relocating and updating utilities, installing new cabinets, sink, 
and flooring. 
 
On April 21, 2010’s council meeting, the council awarded the contract to Method 
Construction for the Garden Room Renovation Project.  Atherton Arts Committee, in a 
special meeting, had chosen to wait until May’s council meeting to decide on whether to 
move forward with this project.  The staff report had been removed prior to sending out 
the agenda packet; however, the agenda item was not pulled from the consent calendar 
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during the Council meeting.  Thus, Council approved the award of contract to Method 
Construction. 
 
ANALYSIS: 
 
6 bids were received for the Garden Room Renovation Project as follows: 
 
CONTRACTOR   LOCATION   BID 
Method Construction   Gilroy, CA   $65,000 
JMA Construction   San Francisco, CA  $65,200 
Ionian Construction   Millbrae, CA   $73,000 
Coulter Construction   Mountain View, CA  $88,295 
Ron Paris Construction  Santa Clara, CA  $103,430 
Rodan Builders   Burlingame, CA  $111,000 
 
With bids above the engineer’s estimate, the Atherton Arts Committee has requested the 
council to reject all bids for the Garden Room Renovation Project. 
 
FISCAL IMPACT: 
 
Arts Committee funds are budgeted for this renovation project in FY 2009-2010.  Bids 
were received for the project on April 15, 2010. Method Construction was the low bidder 
at $65,000. This bid was 21.90% above the engineer’s estimate prepared by Atherton 
Arts Committee, the designer of the project, of $53,317. A 10% construction contingency 
of $6,500 would bring the total authorization to $71,500.   
     
Prepared By:      Approved: 

 

             

Duncan L. Jones, P.E.     Jerome D. Gruber  
Public Works Director     City Manager 
 
 

 



Item No. 14 

 

Town of Atherton 

CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
  JERRY GRUBER, CITY MANAGER 
 
FROM: DUNCAN JONES, PUBLIC WORKS DIRECTOR 
 
DATE: FOR THE MEETING OF MAY 19, 2010 
 
SUBJECT: AWARD OF CONTRACT TO GALLAGHER & BURK, INC. FOR THE 

MIDDLEFIELD ROAD AT ENCINAL AVENUE INTERSECTION 
IMPROVEMENT PROJECT NUMBER 56009 IN AN AMOUNT NOT TO 
EXCEED $326,021.00 PLUS A TEN PERCENT CONSTRUCTION 
CONTINGENCY, FOR A TOTAL AUTHORIZATION OF $358,623.10. 

 
RECOMMENDATION: 
 
Pass a motion to award the contract for Middlefield Road at Encinal Avenue Intersection 
Improvement Project, project number 56009 to Gallagher & Burk, Inc., the low bidder on the 
May 12, 2010 bids, for $326,021.00, with a 10% construction contingency of $32,602.10, for a 
total authorization of $358,623.10; and to authorize the City Manager to sign the contract on 
behalf of the Town.  
 
INTRODUCTION: 
 
The FY 2009-10 adopted Capital Improvement Program includes funds for constructing the 
Encinal Traffic Signal Project. The need for this project resulted from the expansion of the 
Encinal Elementary School Project; however the intersection is already impacted by traffic. 
 
The Town of Atherton and the City of Menlo Park hired traffic engineering consultants (DKS) to 
study the signals on Middlefield Road from Ringwood Avenue to Marsh Road. A signal at 
Encinal Avenue was an alternative considered by the DKS study. The study found that the 
Encinal Avenue intersection is currently operating at level of service F during the AM, afternoon 
and PM peak hours, with an average delay exceeding 60 seconds. The intersection currently 
meets standard warrants for installation of a traffic signal. 
 
The Menlo Park School District (MPSD) is expanding the Encinal Elementary School campus to 
accommodate an increase in enrollment from the current level of approximately 395 students to a 
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new capacity of 704 students. As a part of the traffic studies, MPSD determined that the 
intersection of Middlefield Road and Encinal Avenue would be significantly degraded by the 
increased vehicle and pedestrian traffic to and from the school. Traffic projections indicate an 
increase in peak trips to and from the school of 115 in the AM (115 in/120 out) and 90 (93 in/90 
out) in the afternoon. The result is an increase in average delay per vehicle at the 
Encinal/Middlefield intersection from 28.6 seconds (Level of Service D) to 50.4 seconds (Level 
of Service F) in the AM. The mid-afternoon peak trips do not coincide with other peak trips, so 
the level of service at the intersection remains at B, with delay only increasing from 11.5 seconds 
to 13 seconds. 
 
The City of Menlo Park has several developments on and near El Camino Real that are projected 
to increase traffic on Middlefield Road, Encinal Avenue and other streets leading to Middlefield 
Road. Several of these developments have been or will be charged traffic impact fees. Menlo 
Park has assigned a portion of these impact fees to mitigating traffic impacts on Middlefield 
Road by contributing towards a signal at Encinal Avenue, and the City has agreed to participate 
in the cost because the signal would benefit Menlo Park residents. 
 
It is clear from the traffic studies that the intersection is already operating at a substandard level 
of service and would benefit greatly from signalization. The school expansion and the Menlo 
Park developments will impact this intersection, further degrading the level of service. The 
school and the residents of both Menlo Park and Atherton will benefit from the installation of a 
traffic signal at the intersection. 
 
Not only would a signal allow traffic to move in and out of Encinal Avenue much easier, the 
signal would create traffic platoons in the currently unsignalized one-mile section of Middlefield 
Road from Marsh Road to Oak Grove Avenue. These platoons would provide gaps in traffic 
allowing easier movements at other intersections such as Watkins Avenue, Lane Place, James 
Avenue, Prior Lane, Surrey Lane, Glenwood Avenue and Linden Avenue. These gaps would 
benefit Lindenwood residents and Atherton and Menlo Park residents west of Middlefield Road. 
 
This is very similar in concept to the signal installed in 2003 on Valparaiso Avenue at University 
Avenue. That signal had the dual purpose of improving access to Menlo School and platooning 
vehicles on Valparaiso Avenue to provide improved access to and from Emilie Avenue and other 
side streets. The Town of Atherton, the City of Menlo Park, Menlo School and Sacred Heart 
Academy shared in the cost of installing that signal. 
 
The Encinal Traffic Signal Project is budgeted for construction in FY 2009-10. Kimley-Horn 
prepared the design for the project. The Encinal Traffic Signal Project plans and specifications 
are ready to be advertised for construction. 
 
Construction is scheduled for the Encinal Elementary School summer break, beginning in early 
June. The award is needed in May to order the signal controllers and mast arms, which have a 
fairly long lead time, so that they will be fabricated and delivered when needed during the 
summertime construction. The completed intersection will be ready when school recommences 
for the fall. 
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ANALYSIS: 
 
7 bids were received for the Middlefield Road at Encinal Avenue Intersection Improvement 
Project as follows: 
 
 CONTRACTOR   LOCATION  BID 
Gallagher & Burk, Inc.  Oakland  $326,021.00 
 
O’Grady Paving, Inc.   Mountain View $333,552.50 
 
Redgwick Construction Co.  Newark  $343,590.20 
 
Pavex Construction   San Jose  $346,700.00 
 
G. Bortolotto & Co., Inc.  San Carlos  $356,251.39 
 
C.F. Archibald Paving, Inc.  Redwood City  $386,363.00 
 
Interstate Grading & Paving, Inc. S. San Francisco $397,940.00 
 
 
FISCAL IMPACT: 
 
Parcel Tax funds in the amount of $126,667 are budgeted for this project in FY 2009-10 for 
Atherton’s portion of the project. Menlo Park has executed a Memorandum of Understanding 
(MOU) to contribute up to $126,667 in matching funds towards the traffic signal. The Menlo 
Park School District has executed an MOU for their portion of the traffic signal and intersection 
improvements up to $187,167. Total funding available is therefore $440,500. To date, $70,785 
has been allocated for design, leaving $369,715 available for construction.   
 
Bids were received for the project on May 12, 2010. Gallagher & Burk, Inc. was the low bidder 
at $326,021.00. This bid was 20% below the engineer’s estimate prepared by Kimley-Horn and 
Associates, Inc., the designer of the project, of $408,000. A 10% construction contingency of $-
32,602.10 would bring the total authorization to $358,623.10 which is $11,091.90 (3%) below 
the remaining FY 2009-10 budget. 
     
Prepared By:      Approved: 

 

             

Duncan L. Jones, P.E.     Jerome D. Gruber  
Public Works Director     City Manager 



           ITEM 15 

PROCLAMATION 
Of the Town of Atherton City Council 

Declaring 
Pollinator Week in the Town of Atherton fro June 21 through June 27, 2010 

 
 
WHEREAS, pollinator species such as birds and insects are essential partners of farmers 

and ranchers in producing much of our food supply; and 
 

            WHEREAS, pollination plays a vital role in the health of our national forests and 
grasslands, which provide forage, fish and wildlife, timber, water, mineral resources, and 
recreational opportunities as well as enhanced economic development opportunities for 

communities; and 
 

           WHEREAS, pollinator species provide significant environmental benefits that are 
necessary for maintaining healthy, bio-diverse ecosystems; and 

 
WHEREAS, the City of Atherton provides producers with conservation assistance to 

promote wise conservation stewardship, including the protection and maintenance of 
pollinators and their habitats on working lands and wild lands; and  

 
          NOW, THEREFORE, The City of Atherton, does hereby proclaim the week of  

June 21 - 27, 2010 as: 
 

Atherton Pollinator Week 
 

throughout the City of Atherton, and urge all citizens to recognize this observance.  
 

 
 

IN WITNESS WHEREOF, I have hereunto set my hand and caused the seal of 
the Town of Atherton to be affixed this 19TH day of May, 2010. 

 
 
 
 
     __________________________   

    Kathy McKeithen, MAYOR 
        Town of Atherton 



Item No.  16 

 

Town of Atherton 

 
CITY COUNCIL STAFF REPORT 
 
 
TO:   HONORABLE MAYOR AND CITY COUNCIL 
   JERRY GRUBER, CITY MANAGER 
 
FROM:   DUNCAN L. JONES, PUBLIC WORKS DIRECTOR 
 
DATE: FOR THE MEETING OF MAY 19, 2010 
 
SUBJECT: ADOPT A RESOLUTION REDUCING THE SPEED LIMIT ON 

ALAMEDA DE LAS PULGAS FROM 35 MPH TO 30 MPH 
 

RECOMMENDATION: 
 
Adopt Resolution 10-25 reducing the speed limit on Alameda de las Pulgas from 35 mph to 30 
mph. 
  
INTRODUCTION: 
 
The California Manual on Uniform Traffic Control Devices (MUTCD) provides the standards 
for speed surveys in Section 2B.13. Speed surveys are conducted every five years and Alameda 
de las Pulgas is due this year. Section 2B.13 provides that the speed limit “shall be established at 
the nearest 5 mph increment of the 85th percentile speed of free-flowing traffic, except as shown 
in the Option below.” The Option permits the speed limit to be reduced by 5 mph from the 
nearest 5 mph increment for roadway characteristics not readily apparent to the driver, based 
upon an engineering and traffic survey. Section 2B.13 also provides that “speed zoning should be 
coordinated with adjacent jurisdictions.” 
  
ANALYSIS: 
 
The speed survey for Alameda de las Pulgas has been completed. The 85th percentile speed is 37 
mph, which would result in a speed limit of 35 mph without the optional 5 mph reduction. 
However, the speed limits north and south of Atherton on Alameda de las Pulgas are 30 mph. In 
addition there are roadway characteristics not readily apparent to the driver that indicate that the 
speed limit should be reduced the allowed 5 mph increment. 
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The Transportation Committee considered this item at their May 11, 2010 meeting and 
recommended approval. 
 
FISCAL IMPACT: 
 
Four speed limit signs would need to be changed at a cost of approximately $100 per sign, for a 
total cost of $400, plus staff time to change the signs on the existing poles. 
 
Prepared By:      Approved: 
 
 
             
Duncan L. Jones, P.E.     Jerome D. Gruber  
Public Works Director     City Manager 
      
Attachments:  Speed Survey 
  Resolution 
 



RESOLUTION 10-25 
 

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON 
REDUCING THE SPEED LIMIT ON ALAMEDA DE LAS PULGAS  

FROM 35 MPH TO 30 MPH 
 

WHEREAS, a 2010 Engineering and Traffic Survey (E&TS) was conducted 
according to the California Manual on Uniform Traffic Control Devices (MUTCD) Section 
2B.13 for Alameda de las Pulgas where the 85th percentile speed is shown as 37 mph; and 
 

WHEREAS, the E&TS shows roadside conditions not readily apparent to the 
driver, including the school driveway to the Children’s learning Center; and 
 

WHEREAS, the posted speed limits in the County and Menlo Park portions of 
Alameda de las Pulgas are 30 mph; and 
 

WHEREAS, the E&TS recommends that the roadside conditions and coordination 
with other jurisdictions call for the additional 5 mph reduction to be applied. 

 
NOW, THEREFORE, BE IT RESOLVED by the City Council of the Town of Atherton 

that the speed limit for Alameda de las Pulgas within the city limits of the Town of Atherton 
shall be thirty miles per hour (30 mph). 

* * * * * * * * * * * 
 I hereby certify that the foregoing Resolution was duly and regularly passed and 
adopted by the City Council of the Town of Atherton at a regular meeting thereof held on 
this 19th day of May, 2010, by the following vote: 
 
AYES:   COUNCILMEMBERS:  
NOES:   COUNCILMEMBERS:  
ABSENT:  COUNCILMEMBERS:  
ABSTAIN:  COUNCILMEMBERS:  
 
 
             
ATTEST:      Kathy McKeithen, MAYOR 

      TOWN OF ATHERTON 
      
Eileen Wilkerson, City Clerk 
 
APPROVED AS TO FORM: 
 
______________________________ 
Wynne S. Furth, City Attorney 

Resolution 10- 
Adopted May 19, 2010 
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ITEM NO. 17 
 
 

 
 

Town of Atherton  
 
 
 
 
CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
   
FROM: THERESA N. DELLASANTA, DEPUTY CITY CLERK 
   
DATE: FOR THE REGULAR MEETING OF MAY 11, 2010 
 
SUBJECT: POLICY 1.1 – RECORDS RETENTION AND DESTRUCTION 
 
 
RECOMMENDATION:  
 
Approve Resolution 10-26 adopting Policy 1.1 Records Management.  
 
BACKGROUND: 
 
An excerpt from Government Code Section 34090 states the following:  
 
34090.  Unless otherwise provided by law, with the approval of the legislative body by 
resolution and the written consent of the city attorney the head of a city department may 
destroy any city record, document, instrument, book or paper, under his charge, without 
making a copy thereof, after the same is no longer required. 
   This section does not authorize the destruction of: 
   (a) Records affecting the title to real property or liens thereon. 
   (b) Court records. 
   (c) Records required to be kept by statute. 
   (d) Records less than two years old. 
   (e) The minutes, ordinances, or resolutions of the legislative body or of a city board or 
commission. 
 
In order for each Department to begin purging their files and making room for new files 
the Town must have a records retention policy in place.  
 
As defined by State law, a “record” is more then just “papers” or “documents”: Records 
include maps, exhibits, all forms of magnetic or electronic media, photos, film, prints, 

Page 1 of 2 



Page 2 of 2 

punch cards, and any other documents produced, received, owned or used by the City, 
regardless of physical form or characteristics. 
 
A Records Retention Schedule is the Towns legal authority to receive, create, retain and 
dispose of official public records. The benefits of having a records retention schedule 
include cost savings, space savings, staff time, improved access, consistency of 
destruction and legal compliance.  
 
Furthermore, the City Clerks Department recommends a retention schedule in order to 
reduce staff time on researching historical documents requested under the California 
Public Record Act and Freedom of Information Act which give access to public records 
to any person in the state. A retention schedule would reduce the time involved in 
searching and locating the document(s).  
 
Staff has created a retention schedule for the following Departments for consideration by 
Council 
  
City Manager 
City Attorney 
City Clerk 
Police Department 
Human Resources 
Planning 
 
Staff predicts that the records retention schedule will need improvements and 
modifications shall be constantly evolving over the next several months.  
 
A retention schedule for the Building Department, Public Works and Parks Department 
will be forthcoming.  
 
Prepared by: Approved by: 
 
 
______________________ ______________________ 
Theresa N. DellaSanta    Jerome D. Gruber  
Deputy City Clerk     City Manager 
 



Resolution No 10-23 
Approved April 21, 2010 

 

RESOLUTION NO. 10-26 
RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON 
ADOPTING POLICY 1.1 – RECORDS RETENTION AND DESTRUCTION 

 
WHEREAS, Section 34090 of the Government Code of the State of California provides a 
procedure whereby any City records which has served its purpose and is no longer required may 
be destroyed; 
 
WHEREAS, the State of California has adopted guidelines for the retention period for various 
government records; and 
 
NOW, THEREFORE, BE IT RESOLVED that the Council of the Town of Atherton hereby 
adopts retention schedules for the following Departments: 
 
● City Manager 
● City Attorney 
● City Clerk 
● Police Department 
● Human Resources 
● Planning Department 
 

PASSED AND ADOPTED at a meeting of the City Council of the Town of Atherton  
held on the 19th day of May, 2010 by the following vote: 
 
AYES:   Council Members:  
NOES:   Council Members:  
ABSTAIN:  Council Members:  
ABSENT:   Council Members: 
 

________________________ 
       Kathy McKeithen, MAYOR 

        Town of Atherton 
ATTEST: 
 
 
___________________________ 
Theresa N. DellaSanta, Deputy City Clerk 

 
APPROVED AS TO FORM: 
 
_______________________ 
Wynne Furth, City Attorney 



 TOWN OF ATHERTON 
    

DRAFT POLICY 
Number: 

1.1 

Date of Approval: 

 

Adopted By: 

Resolution 10-xx 

Title: 
Records Management Policy 

Prepared By: 

E. Wilkerson 

Revised By: 

 

Page: 
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Purpose: 

To establish a comprehensive written Records Management Policy. 
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1. STATEMENT OF POLICY 
The overall objective of this policy is to protect and preserve the Town’s records.  Our goals include: 
 

1.  Continual transfer of inactive records to Records Storage thereby avoiding purchase of new 
filing equipment. 
 
2.  Assisting in maintaining and updating the filing system. 

 
Records eligible for destruction may be destroyed with the approval of the City Council by resolution and 
the written consent of the City Attorney.  The City Clerk is in charge of the destruction of records and must 
send lists of records eligible for destruction to the City Council and City Attorney for approval for 
destruction, or have each schedule approved in advance by those two offices, and also forward any changes 
to them for prior approval.  
 
Section §6200 of the Government Code stipulates it is illegal to destroy any record filed in a public office. 
 
Section §34090 of the Government Code establishes exceptions to the above rule:  department heads may 
destroy any record over two years old, with the Commission and City Council approval as long as it is not 
one of the following: 
 
The following are considered permanent records and under no circumstances may be destroyed: 

 
a)  Records affecting the title to real property or liens thereon 
b)  Court Records 
c)  Records required to be kept by statute 
d)  The minutes, ordinances, or resolution of the legislative body or of any board or commission. 

 
For those records that cannot be destroyed a procedure described in Government Code Section §34090.5 
allows copies to be retained in lieu of originals: 

 
1.  Documents must be photographed or micro photographed on film approved by the National 
Bureau of Standards. 
2.  Reproduction must be accurate and legible. 
3.  Reproduction must be as accessible to the public as the original. 
4.  A true copy of archival quality of film reproduction must be kept in a secure place. 

 
See attached schedules of retention and destruction.  



Section Description Contains Department Retention Total Retention Historic Regulation
Planning

APPLICATIONS
Denied PERMANENT PERMANENT No Dept. Policy
Withdrawn Decision + 5 Decision + 5 No Dept. Policy

Approved Applications are moved to project file.

PLANNING
Assessor Parcel 
Information Current Version Superseded No Dept. Policy
Census Data, 
Community Profiles PERMANENT PERMANENT Yes Dept. Policy
Chronological Index Current Version Current Version No Dept. Policy
Code Interpretations Superseded + 2 Superseded + 2 No GC 34090
Historic Resources Inventory PERMANENT PERMANENT Yes Dept. Policy
LAFCO - Sphere of Influence 
Studies, 
Municipal Services Review PERMANENT PERMANENT Yes GC 34090
Landfill - Quarterly Reports Cur + 5 Cur + 5 No Dept. Policy
Landfill - Technical Reports PERMANENT PERMANENT No Dept. Policy
Maps - Zoning, Contour, 
General Plan, USGS, 
Alquist-Priolo PERMANENT PERMANENT Yes GC 34090
Photos - Aerial, Project PERMANENT PERMANENT Yes Dept. Policy
General Plan PERMANENT PERMANENT Yes Dept. Policy
Specific Plans PERMANENT PERMANENT Yes Dept. Policy
Other Plans & Studies Superseded + 2 Superseded + 2 Review GC 34090
California Environmental 
Quality Act (CEQA) 
Documents related to Plans Superseded + 2 Superseded + 2 No GC 34090
Preliminary Reviews Cur + 5 Cur + 5 No Dept. Policy



Project Files by Address - 
Site Related - CEQA 
Documents 
(EIRs, Notice of Exemptions, 
Negative Declarations, Initial 
Studies), 
Subdivision Applications, 
Tentative Maps, Site Plans, 
Permits, Variances, Staff 
Reports, 
Photos, Traffic Studies PERMANENT PERMANENT Yes GC 34090
Project Files by Address - 
Building Related - Plan 
Checks, 
Landscape Plans, CC&Rs, 
Correspondence, & Memos 
(Dated after Decision), 
Samples & Colorboards, 
Notice of Decisions Life of Structure + 2 Life of Structure + 2 No GC 34090

Project Files by Address - 
Decision Related - 
Applications, Public Notices, 
Proofs of Publication & 
Service, Certificate of Posting, 
Correspondence & Memo 
(dated before decision), Action
Letter, CEQA Notices (Intent, 
Preparation, Determination, 
Completion)

 

Decisions + 2 Decision + 2 No GC 34090



Item No. 18 

 

Town of Atherton 

 
CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
  JEROME GRUBER, CITY MANAGER 
 
FROM: LOUISE HO, FINANCE DIRECTOR 
 
DATE: FOR THE MEETING OF MAY 19, 2010 
 
SUBJECT: FISCAL YEAR 2010-2011 OPERATING AND CAPITAL 

IMPROVEMENT BUDGET 
 
 
RECOMMENDATION 
 
Take public testimony and continue public hearing on the proposed Town of Atherton Operating 
and Capital Improvement Budget for Fiscal Year 2010-11 to June 16, 2010. 
 
DISCUSSION 
 
The City Council of the Town of Atherton conducted a special meeting on April 26, 2010, to 
discuss and review the draft FY 2010-2011 operating and capital improvement budget.  The first 
draft of the General Fund budget revealed a projected General Fund budget shortfall of 
$1,224,363 (without any use of Special Parcel Tax Fund). The latest draft is increasing the 
shortfall to $1,387,691.  The increase is due to Building Department funding of Building portion 
of the future new Town Center of $153,356. 
 
The General Fund budget is prepared with the assumption of 1.25% increase in secured property 
tax revenue, $530,000 in Excess ERAF, and all other revenues to remain similar to FY 2009-10 
except planning revenues to increase from $75,000 to $200,000.  Overall, General Fund 
revenues are projected to decrease from FY 2009-10 by 0.8%. 
 
General Fund expenditures are projected to decrease from FY 2009-10 by 3.3% with a 50% 
funding for GASB 45 (unfunded retiree health care liability) or 0.3% with 100% funding of 
GASB 45.  
 



For FY 2010-11, the proposed Building Department operating budget includes a transfer of 
$153,356 to the Facilities Construction Fund (Fund 406) for the annual debt service payment to 
be set aside for the Building Department portion of a future new Town Center.  This amount 
was based on the historical reconciliation of Building Department costs of services report 
prepared by NBS and reviewed and accepted by the City Council on December 16, 2009. 
 
For Engineering Department support of capital improvement projects, the Public Works 
Director is allocating the salary and benefits of the department staff according to the percentage 
of time staff works in support of capital improvement projects.  The cost is then charged to the 
Special Parcel Tax Fund.  For FY 2010-11, the Engineering salaries and benefits allocation is 
$200,329. 
 
As to the positions to be authorized by the City Council, the City Manager is recommending 
changing the 50.35 full time equivalents (FTE) to 49.6, a decrease of .75.  The decrease is a 
combination of one police officer position being frozen and the creation of a new full-time 
position, Executive Assistant to the Chief of Police. This is a conversion of the .75 temporary 
Police Department Administrative Assistant to a full-time benefited position. 
 
To address the shortfall, the City Manager is recommending a 50% funding of annual required 
contribution (ARC) for GASB 45 (unfunded retiree health care liabilities), use of $888,470 from 
Special Parcel Tax Fund for police services and $499,221 from Building Department Operating 
Reserve to make up for the projected revenue shortfall from the Building Department.   
 
The final draft of the budget book in June 2010 will include the resolutions, table of contents, 
and City Manager’s and departmental messages. 
 
FISCAL IMPACT 
 
None.    
 
 Prepared by:      Approved by: 
 
 
/s/ Louise Ho 
________________________   _______________________ 
Louise Ho      Jerome D. Gruber 
Finance Director     City Manager 
 
Attachment:  Draft FY 2010-2011 Budget Book 



Item No.   19 
 
 

 
 

Town of Atherton  
CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
  JEROME GRUBER, CITY MANAGER 
 
FROM: LOUISE HO, FINANCE DIRECTOR 
 
DATE: FOR THE MEETING OF MAY 19, 2010 (Continued from April 21, 2010) 
 
SUBJECT: ADOPTION OF A RESOLUTION RESCINDING THE 

ESTABLISHMENT OF A GENERAL FUND RESERVE POLICY 
ADOPTED IN RESOLUTION 09-26; AND APPROVE A NEW GENERAL 
FUND RESERVE POLICY 

 
 
RECOMMENDATION 
 
Adopt a resolution of the City Council of the Town of Atherton rescinding the establishment of 
a General Fund reserve policy adopted in Resolution 09-26; approve a resolution authorizing the 
establishment of a fund balance policy for the General Fund. 
 
DISCUSSION 
 
On August 19, 2009, the City Council adopted a General Fund reserve policy which requires a 
four-fifths (4/5) vote of the City Council to use reserves.  At the March 17, 2010, City Council 
meeting, staff was directed to bring back a new General Fund reserve policy which changes the 
requirement of a supermajority vote (4/5) to a majority vote of three-fifths (3/5). 
 
FISCAL IMPACT 
 
None 
 
 Prepared by:      Approved by: 
 
/s/ Louise Ho 
________________________   _______________________ 
Louise Ho      Jerome D. Gruber 
Finance Director     City Manager 
 
 

Budget/General Fund Policy Staff Report   
 
 



Budget/General Fund Policy Staff Report   
 
 

 
Attachment:   Resolution 09-26 

Resolution rescinding 09-26 and adopting a fund balance policy for the General 
Fund 

  Fund Balance Policy for the General Fund (new) 
   
 









Resolution No. 10-19 
Adopted April 21, 2010 
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RESOLUTION  NO. 10-20 
 

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON 
RESCINDING RESOLUTION NO. 09-26 AND APPROVING A NEW GENERAL FUND 

RESERVE POLICY 
 
 

WHEREAS,  on August 19, 2009, the City Council adopted Resolution 09-26 
establishing a General Fund reserve policy;  

 
WHEREAS, the City Council desires to modify the four-fifths (4/5) vote of the City 

Council requirement to use reserves of the General Fund Reserve Policy; 
 
 NOW, THEREFORE, BE IT RESOLVED that the City Council of the Town of 
Atherton does hereby rescind Resolution 09-26 and approve the general fund reserve policy 
attached to this resolution as “Exhibit A”.  
 
 * * * * * * * * * * * * 
 
 I hereby certify that the foregoing Resolution was duly and regularly passed and adopted 
by the City Council of the Town of Atherton at a regular meeting thereof held on the  19th  day of      
May, 2010 by the following vote: 
 
AYES:        Council Members:           
NOES:         Council Members: 
ABSENT:    Council Members: 
ABSTAIN:   Council Members: 
 
       ________________________ 

      Kathy McKeithen, MAYOR 
       Town of Atherton 
ATTEST: 
 
 
___________________________ 
Theresa N. DellaSanta, Deputy City Clerk 
 
APPROVED AS TO FORM: 
 
 
_______________________ 
Wynne Furth, City Attorney 
 



        Town of Atherton 

Fund Balance Policy for the General Fund 
Exhibit A 

Purpose 

To help  the Town of Atherton provide quick  response  to weather economic uncertainty, unexpected 
situations  such  as  natural  disasters,  provide  sufficient  cash  flow  to  avoid  the  need  for  short‐term 
borrowing.    The  policy  establishes  the  appropriate  level  of  reserves  which  the  Town  will  strive  to 
maintain  in  its General Fund balance; how the target fund balances will be funded; and the conditions 
under which fund balances can be used. 

For purposes of this Policy, the definition of “reserves”  is  limited to the portion of fund balance that  is 
unreserved.  Unreserved is to mean not set aside for existing legal obligations of the Town. 

1.  Amounts Held in Reserve 

The  Town  will  strive  to  hold  the  amounts  listed  below  in  General  Fund  balance,  expressed  as  a 
percentage  of  the  Town’s  annual  operating  expenditures  of  the General  Fund.    These  amounts  are 
expressed as goal ranges to recognize that fund balance levels can fluctuate from year to year due to the 
normal course of Town government operations. 

• 15‐20%  ‐ Budget  Stabilization Reserve  for  economic  uncertainty,  possible  State  borrowing  of 
Town’s fund, known or anticipated future obligations. 

• 15‐20%  ‐  Emergency  Disaster  Reserve  for  unforeseen  events  such  as  natural  disasters, 
catastrophic accidents. 

• 5‐10% ‐ Working Capital to provide sufficient cash flow. 

2. Funding Target Fund Balance 

Funding of General Fund balance targets will generally come from excess revenues over expenditures or 
one‐time revenues.  The reserves will be funded in the following priority order: 

• Budget Stabilization 

• Emergency Disaster 
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• Working Capital 

• Self‐insurance Reserve  

• GASB 45 unfunded post‐employment benefits other than pensions (retiree health‐care) 

• Capital improvement projects 

3. Conditions for Use of Reserves 

The  use  of  reserves  shall  be  limited  to  unanticipated,  non‐recurring  needs,  or  anticipated  future 
obligations.  Fund balances shall not be used for normal or recurring annual operating expenditures.   

The City Manager  is authorized  to make  recommendations  to  the City Council  for use of  reserves.   A 
three‐fifths (3/5) vote of the City Council will be required to use reserves.  Any recommendation shall be 
accompanied by a plan for the replenishment of the reserves to the City Council. 

In no circumstances shall the total General Fund reserve balance drop below 15% of the Town’s annual 
operating expenditures for the General Fund. 

 

 

 

 

 

 



Item No. 20 

 

Town of Atherton 

 
CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
  JEROME GRUBER, CITY MANAGER 
 
FROM: LOUISE HO, FINANCE DIRECTOR 
 
DATE: FOR THE MEETING OF MAY 19, 2010 
 
SUBJECT: ADOPTION OF A RESOLUTION APPROVING BUDGET 

AMENDMENT FOR FY 2009-10  
 
RECOMMENDATION 
 
Adopt the resolution approving the budget amendment for FY 2009-10 for the General Fund. 
 
DISCUSSION 
 
On April 19, 2010, with the City Council approval, the Town paid $225,000 to former Finance 
Director John P Johns.  Since this payment is not budgeted in the FY 2009-10 Finance 
Department budget, a budget amendment of $226,305 ($225,000 plus $1,305 for employer share 
of the Medicare tax) is needed. 
 
FISCAL IMPACT 
 
To fund the $226,305 settlement expense, the City Manager is recommending the use of 
General Fund reserve since there are no excess revenues in FY 2009-10 to cover.  A 4/5 vote of 
the City Council is required based on the existing General Fund fund balance policy. 
 
 
 Prepared by:      Approved by: 
 
/s/ Louise Ho 
________________________   _______________________ 
Louise Ho      Jerome D. Gruber 
Finance Director     City Manager 
 

Budget Amendment_5_10 
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RESOLUTION NO. 10-27 

 
A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF  

ATHERTON APPROVING BUDGET AMENDMENT 
 FOR FY 2009-10 

_________________________________________ 
 
 

 WHEREAS, it is in the best interest of the citizens of the Town of Atherton that the 
Fiscal Year 2009-2010 Operating Budget be amended as set forth in Exhibit A, attached hereto 
and incorporated herein. 

 NOW, THEREFORE, BE IT RESOLVED that the City Council of the Town of Atherton 
does hereby approve an amendment to the FY 2009-10 Town Budget to enact the changes 
identified on Exhibit A attached hereto. 

 
I hereby certify that the foregoing Resolution was duly and regularly passed and adopted by the 
City Council of the Town of Atherton at a regular meeting thereof held on this 19th day of May 
2010 by the following vote: 
 
AYES:  Council Members:   
NOES:  Council Members:  
ABSENT: Council Members:  
ABSTAIN: Council Members:  
 
   
 Kathy McKeithen, Mayor  
  
ATTEST: 
 
 
 
  
Theresa DellaSanta, Deputy City Clerk 
 
 
 
APPROVED AS TO FORM: 
 
 
   
Wynne Furth, City Attorney 



Town of Atherton
Budget Amendment Request 
FY 2009‐10 Exhibit A 

General Fund Amount
Finance Dept Legal Settlement with former Finance Director -Johns 225,000  

Medicare tax 1,305      
226,305  
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Item No.  21 

 

Town of Atherton 

 
CITY COUNCIL STAFF REPORT 
 
 
TO:   HONORABLE MAYOR AND CITY COUNCIL 
   JERRY GRUBER, CITY MANAGER 
 
FROM:   DUNCAN L. JONES, PUBLIC WORKS DIRECTOR 
 
DATE: FOR THE MEETING OF MAY 19, 2010 
 
SUBJECT: APPROVE A MODIFIED 2009-2010 CAPITAL IMPROVEMENT 

PROGRAM (CIP) 
 

RECOMMENDATION: 
  
Approve a modified 2009-2010 Capital Improvement Program (CIP) to reflect the reduction in 
Road Impact Fee funds due to the cancellation of the road Impact Fee. 
 
INTRODUCTION: 
  
In November of 2009 the City Council rescinded the Road Impact Fee. The CIP included 
funding for four projects from the Road Impact Fee fund. One of those projects, the Atherton 
Avenue Economic Stimulus project, has already been completed and the Road Impact Fee funds 
expended. The remaining Road Impact Fee funds will be used to pay refunds. The three other 
projects need to be transferred to Parcel Tax funds if they will be constructed this year. 
 
Because of this shift in funding, the entire budget was examined and adjusted based on the latest 
available information, including cost estimates, bid prices and completed project costs, to more 
accurately reflect the balance of funds available for projects. 
 
ANALYSIS: 
 
The three remaining Road Impact Fee funded projects are Street Patch, Seal and Overlay; 
Fletcher/Ridgeview Drainage; and Street Reconstruction 7. The $500,000 budget for Street 
Patch, Seal and Overlay is made up of funding from multiple sources. The $108,000 in Road 
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Impact Fee funding is being replaced by funding freed by low bids on the Atherton Avenue 
Economic Stimulus project from Proposition 1B and from Gas Tax. 
 
The Fletcher/Ridgeview project originally planned to replace the $500,000 from Road Impact 
Fees with Parcel Tax funds. However, the April 8, 2010 bids came in under $1,000,000, so the 
Road Impact Fee portion can be deleted. The required authorization will actually be slightly 
above $1,000,000, including engineering costs incurred this year, so the additional budget of 
$80,000 will be from Parcel Tax Funds. 
 
The $559,000 in Road Impact Fee funds for Street Reconstruction 7 is proposed to be replaced 
with Parcel Tax funds. However, this project has now been delayed and will be re-budgeted next 
year with construction beginning later this summer. The project is also being phased into two 
projects, starting with the Park Lane project such that the use of Parcel Tax funds for this project 
to be more carefully controlled. The Polhemus Avenue Reconstruction project will proceed next 
spring if bids are favorable on the first phase and if funding continues to be available. 
 
The South Meadow Irrigation and Rehabilitation project needs to be moved to FY 20010-2011 
because the Master Irrigation and Second Well project have run nearly into the sports season, so 
the project should not begin until the fall of 2010.  
 
Due to budget concerns the lower priority drainage projects were not prepared for construction 
and now need to be deferred and considered in the budget process for the next four years. 
 
The Council Chambers Seismic Retrofit project has been removed from the budget because 
concerns over continued use of the building have placed the project on hold until a decision to go 
forward is made. Seismic safety improvements have already been made so the building can be 
used. 
 
FISCAL IMPACT: 
 
There is no direct fiscal impact of this budget adjustment because each project must come back 
to Council for approval of its individual fiscal impact. However, considerable savings have been 
obtained by constructing projects during this economic downturn when contractors desperately 
need the work.  
 
Prepared By:      Approved: 
 
 
             
Duncan L. Jones, P.E.     Jerome D. Gruber  
Public Works Director     City Manager 
      
Attachments: Revised FY 2009-2010 Capital Improvement Budget 



YEAR 5 OF RECOMMENDED CIP
FY2009/2010 SUMMARY

FUND SOURCES

Priority Fund Number 201 202 203 210 220 401 403

Fund Name Total Parcel Tax Measure A Gas Tax Road Impact Prop 42 Capital Imp. Ath. Chan. 
District

Beginning Balance 7/1/2009 3,659,927 2,466,575 133,327 26,310 754,134 63,598 90,080 125,903

REVENUES 2,363,824 1,858,000 205,000 100,000 58,824 60,000 82,000
08004 401-50-46017-102 Regional Trails Program (CA State Parks-Federal) 104,800 104,800
08004 401-50-46017-301 Atherton Dames (Other Local) 26,200 26,200
09007 401-50-46021-301 Atherton Dames (Other Local) 75,000 75,000
08028 401-50-46010-202 Safe Routes to School (SRTS)(Caltrans - State) 102,600 102,600
08028 401-50-46010-302 Las Lomitas School District (Other Local) 11,400 11,400
08015 401-50-46009-302 Menlo Park School District (Other Local) 187,167 187,167
08015 401-50-46009-303 Menlo Park Traffic Impact Fees (Other Local) 126,667 126,667
08025 401-50-46004-103 Economic Stimulus (ARRA) Tier 1 (Caltrans - Federal) 423,061 423,061
08025 401-50-46004-103 Economic Stimulus (ARRA) Tier 2 (Caltrans - Federal) 40,000 40,000
09023 401-50-46002-304 P-TAP Grant (MTC) (Other Local) 16,273 16,273
TOTAL FUNDS AVAILABLE 7,136,917 4,324,575 338,327 126,310 812,958 123,598 1,203,247 207,903

EXPENDITURES 
          Encumbered Projects from 2008-09

In Progress 08004 401-50-56017-102 & Park Trail and Bridge 131,000 104,800
401-50-56017-301 26,200

In Progress 08028 401-50-56010-202 & Las Lomitas SR2S Sidewalk Extension 114,000 102,600
401-50-56010-302 11,400

In Progress 08017 201-50-56037-000 Upper Channel Repair Phase 2 Design 70,000 70,000
In Progress 08022 201-50-56015-000 Main House/Playschool Roof 56,188 56,188

In Progress 08025 210-50-56004-000 & Atherton Avenue Economic Stimulus 632,816 169,755
401-50-56004-103 463,061
202-50-56004-000 48,859

          2009-10 Projects
1 09016 201-50-56044-000 Council Chambers Seismic Retrofit 0 0
2 09017 403-50-56037-000 Upper Channel Repair Monitoring 10,000 10,000
3 08017 201-50-56037-000 & Upper Channel Repair Phase 2 50,000 0

403-50-56037-000 50,000
4 09014 201-50-56045-000 Replace tennis courts fence fabric 25,190 25,190

5 09001 201-50-56003-000 & Street Patch, Seal & Overlay 495,595 64,488
202-50-56003-000 & 431,107 123,446
203-50-56003-000 & 307,661 120,140
220-50-56003-000 & 187,521 123,598
401-50-56003-203 63,923

6 08015 202-50-56009-000 & Encinal Traffic Signal (1/3) 440,500 126,667
401-50-56009-302 & 187,167
401-50-56009-303 126,667

7 08010 201-50-56033-000 & Drainage Construction Fletcher/Ridgeview (C) 1,080,000 1,080,000
210-50-56033-000

                                                                                 TOWN OF ATHERTON

Budget/ITEM 21 (2) Summary



YEAR 5 OF RECOMMENDED CIP
FY2009/2010 SUMMARY

FUND SOURCES

Priority Fund Number 201 202 203 210 220 401 403

Fund Name Total Parcel Tax Measure A Gas Tax Road Impact Prop 42 Capital Imp. Ath. Chan. 
District

8 08011 201-50-56036-000 Drainage Construction Polhemus (E3) 160,138 160,138
9 09024 201-50-56001-000 Traffic Studies (Fair Oaks and Valparaiso) 43,650 43,650
10 09011 201-50-56023-000 Master Irrigation Plan Upgrade and Second Park Well 237,000 237,000
12 09007 201-50-56021-000 & Water Tower Lawn 95,368 20,368

401-50-56021-301 75,000
13 09026 201-50-56019-000 South Meadow Irrigation and Rehabilitation 0 0
14 09002 201-50-56006-000 Street Reconstruction 7 0 0
15 08011 201-50-56041-000 Drainage Construction Mulberry (E4), Walsh @ Belbrook 0 0
16 Drainage Projects 0 0

          CIP Related Fees
09018 202-50-54025-000 Congestion Relief (C/CAG) Fee 24,845 24,845
09019 203-50-54026-000 C/CAG Gas Tax Fee 3,920 3,920
09020 203-50-52001-000 State Controller Street Report Preparation Fee 2,250 2,250
09020 403-50-52001-000 State Controller Drainage District Report Prep. Fee 2,490 2,490
09021 ? Parcel Tax Roll Preparation Fee 1,500 1,500
09022 202-50-52001-000 Annual Financial Audit (Measure A) 1,295 1,295
09023 201-50-56002-000 & Pavement Management Program 19,528 3,255

401-50-56002-304 16,273
xxx-50-58002-000 Engineering Costs (from next page) 174,826 150,741 13,215 0 0 0 10,770 100

TOTAL FUNDING USE 3,872,099 1,912,518 338,327 126,310 169,755 123,598 1,187,860 62,590
Subtotal Fund Balance 3,215,959 2,412,057 0 0 643,203 0 15,387 145,313

201-50-58001-000           Transfer to General Fund 780,863 780,863
PROJECTED END BALANCE 6/30/2010 2,435,096 1,631,194 0 0 643,203 0 15,387 145,313

Budget/ITEM 21 (2) Summary



Item No.  22 

 

Town of Atherton 

 
CITY COUNCIL STAFF REPORT 
 
 
TO:   HONORABLE MAYOR AND CITY COUNCIL 
   CITY MANAGER, JERRY GRUBER 
 
FROM:  ROBERT L. CUSHING, CODE ENFORCEMENT  

OFFICER  
 
DATE: FOR THE MEETING OF MAY 19, 2010 
 
SUBJECT: ADOPTION OF ADMINISTRATIVE CITATION 

ORDINANCE 

RECOMMENDATION 
 
Staff recommends that the City Council adopt Ordinance No. 585 that will add Chapter 
1.21 to the Atherton Municipal Code and establish administrative citations for violations 
of the Atherton Municipal code, other town ordinances, applicable state codes, and 
applicable conditions on entitlements and land use approvals. 
 
DISCUSSION 
 
On April 21, 2010 the City Council introduced Ordinance No. 585 that established 
administrative citations for violations of the Town's municipal code and other ordinances 
and regulations. The City Council also adopted Resolution 10-05 that established the 
amount of fines and penalties imposed for violations of such provisions. 

FISCAL IMPACT 
 
Currently, the Town's Code Enforcement Officer provides code enforcement services on 
a contractual basis.  Such services include assessments, field investigations, 
correspondence, logging and tracking of complaints and cases, dissemination of public 
information, and other related duties as assigned by the City Manager.  The Code 
Enforcement Officer conducts follow-up inspections until violations are in compliance 
with Town requirements.  The Code Enforcement Officer's current rate of pay is 
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$103/hour and under most enforcement actions such expenditure is not recoverable.  We 
do not foresee the Code Enforcement Officer's rate or duties changing significantly 
should the Town adopt this ordinance. 
 
If an administrative hearing is requested, the Code Enforcement Officer can represent the 
Town at an additional hourly cost.  Neither the cost of the Code Enforcement Officer or 
the hearing officer is recoverable.  The use of outside counsel is optional for the Town, 
and the City Attorney would only be involved if deemed necessary (i.e. if the violation 
was sufficiently complex from a legal standpoint). 
 
If a resident were to appeal a decision of the hearing officer to Superior Court, the City 
Attorney would need to get involved.  While the Town is exempt from paying filing fees 
for court proceedings, it would be subject to attorneys' fees to defend the Town.  We 
anticipate that very few, if any, administrative citations will end up in court.  As noted 
above, most violations are resolved at the citation level, while a few may reach the 
administrative hearing level.  An administrative appeal is a necessary and final step 
before an appellant can appeal the matter to Superior Court. 
 
ALTERNATIVES 
 
If the City Council does not wish to adopt the ordinance, it may take one of the following 
two options: 
1.  Direct Town staff to revise the ordinance and bring it back at a future meeting. 
2.  Decline to adopt the ordinance and maintain the Town's current code enforcement 
protocol. 
 
ENVIRONMENTAL CLEARANCE 
 
The adoption of this ordinance is not subject to the California Environmental Quality Act 
("CEQA") because the establishment of an administrative citation program is not a 
"project" under CEQA.  Specifically, in accordance with CEQA Guidelines section 
15378(b)(4), the creation of government funding mechanisms that do not involve any 
commitment to a specific project that may cause a significant effect on the environment is 
not deemed to be a "project" under CEQA. 
 
FORMAL MOTION 

 
I move that the City Council adopt Ordinance No. 585 entitled An Ordinance of the City 
Council of the Town of Atherton Adding Chapter 1.21 to the Atherton Municipal Code 
Establishing Administrative Citations for Violations of the Atherton Municipal Code, 
Related State Codes and Conditions on Entitlement. 
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Prepared By:      Approved by: 

/s/ Robert L. Cushing      

            
Robert L. Cushing     Jerome D. Gruber 
Code Enforcement Officer    City Manager    
 
  
Attachments: 
Ordinance No. 585 - Administrative Citation Ordinance introduced January 20, 2010 
Resolution 10-28 establishing amounts of fines and penalties  
 



Resolution 10-28 
Approved May 19, 2010 

Page 1 of 3 

RESOLUTION NO. 10-28  
 

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON 
TO RESCIND RESOLUTIION 10-05 AND ADOPTING ADMINISTRATIVE 

FINES AND PENALTIES FOR VIOLATIONS OF THE ATHERTON 
MUNICIPAL CODE, OTHER TOWN ORDINANCES, APPLICABLE STATE 

CODES, AND APPLICABLE CONDITIONS ON ENTITLEMENTS AND LAND 
USE APPROVALS 

 
WHEREAS, at its April 21, 2010 regular meeting, the City Council introduced an 

administrative citation ordinance via Ordinance No. 585 ("Ordinance") that established 
an administrative citation program to enforce the Town's municipal code, other town 
ordinances, applicable state codes, and conditions on entitlements and land use approvals; 

 
WHEREAS, section 1.21.060 of the Ordinance states that the City Council shall 

establish by resolution the amount of fines, including any late payment penalties, for an 
administrative citation imposed pursuant to the Ordinance; 

 
WHEREAS, section 1.21.060 also states that such resolution may include 

escalating fine amounts for repeat violations of the same provision by the same person 
within 12 months from the date of the initial administrative citation; and 

 
WHEREAS, sections 53069.4, 36900, and 36901 of the California Government 

Code, together with the Ordinance, provide the authority for the City Council to establish 
by resolution the amount of fines, including any late payment penalties, for an 
administrative citation imposed pursuant to the Ordinance. 

 
NOW, THEREFORE, THE CITY COUNCIL OF THE TOWN OF ATHERTON 
DOES RESOLVE, DECLARE, DETERMINE AND ORDER AS FOLLOWS: 

 
Section 1. Findings. 
 
The above recitations are true and correct. 
 
Section 2. Amount of Fee. 
 
The amount of fines, including any late payment penalties, for an administrative citation 
imposed pursuant to the Ordinance follows: 
 
1.  When the violation is charged as an infraction, the administrative fine shall be: 
 
 a. $100 for a first violation; 
 b. $200 for a second violation of the same provision within one year; and 
 c. $500 for each additional violation of the same provision within one year. 
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2.  When the violation is charged as an infraction and concerns local building and safety 
codes, the administrative fine shall be: 
 
 a. $100 for a first violation; 
 b. $500 for a second violation of the same provision within one year; and 
 c. $1,000 for each additional violation of the same provision within one year. 
 
3.  When the violation is charged as a misdemeanor, the administrative fine shall be: 
 

a. $100 for a first violation; 
 b. $200 for a second violation of the same provision within one year; and 
 c. $500 for each additional violation of the same provision within one year. 
 
4.  Administrative penalties become delinquent 45 days after the invoice date. Delinquent 
Administrative penalties are assessed a twenty-five ($25.00) dollar charge plus 1 ½ 
percent per month on the unpaid balance. 
 
Section 3. Environmental Clearance. 
 
The adoption of this Resolution is not subject to the California Environmental Quality 
Act ("CEQA") because the establishment of such fines and penalties is not a "project."  
Specifically, in accordance with CEQA Guidelines section 15378(b)(4), the creation of 
government funding mechanisms that do not involve any commitment to any specific 
project that may cause a significant effect on the environment is not deemed to be a 
"project" under CEQA. 
 
Section 4. Severability. 
 
If any action, subsection, sentence, clause or phrase of this Resolution or the fees 
established by this Resolution shall be held invalid or unconstitutional by a court of 
competent jurisdiction, such invalidity shall not affect the validity of the remaining 
portions of this Resolution or the fees established by this Resolution that can be given 
effect without the invalid provisions. 
 
* * * * * * * * * * * * 
I hereby certify that the foregoing Resolution was duly and regularly passed and adopted 
by the City Council of the Town of Atherton at a regular meeting thereof held on this 19th 
day of May, 2010 by the following vote: 
 

AYES: Council Members:   

NOES: Council Members:  

ABSENT: Council Members:  

ABSTAIN: Council Members:  
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 Kathy McKeithen, MAYOR 
 TOWN OF ATHERTON 
ATTEST: 
 
 
 
  
Theresa DellaSanta, Deputy City Clerk 
 
 
 
APPROVED AS TO FORM: 
 
 
   
Wynne Furth, City Attorney 
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ORDINANCE 585 
 

AN ORDINANCE OF THE CITY COUNCIL OF THE TOWN OF ATHERTON 
ADDING CHAPTER 1.21 TO THE ATHERTON MUNICIPAL CODE 

ESTABLISHING ADMINISTRATIVE CITATIONS FOR VIOLATIONS OF THE 
ATHERTON MUNICIPAL CODE, RELATED STATE CODES AND 

CONDITIONS ON ENTITLEMENTS 
 

WHEREAS, enforcement of the Town's municipal code, other town ordinances, 
applicable state codes, conditions on entitlements, and land use approvals is a matter of 
local concern and serves to protect the public health, safety and welfare of Town 
residents; 
 
WHEREAS, the Town desires an alternative method of enforcement for violations of its 
municipal code and other applicable regulations; 
 
WHEREAS, one such method of enforcement is an administrative citation program 
authorized by Government Code section 53069.4; 
 
WHEREAS, the Town desires to establish a comprehensive administrative citation 
program in accordance with state law; and  
 
WHEREAS, the administrative citation program is intended to encourage voluntary 
compliance with the Town's municipal code and other applicable laws in a timely and 
cost effective manner for the protection and benefit of Town residents. 
 
NOW, THEREFORE, the City Council of the Town of Atherton hereby ordains as 
follows: 
 
SECTION 1:  A new Chapter 1.21 of the Atherton Municipal Code is hereby added to 
read as follows: 
 
"Chapter 1.21 Administrative Citations 
 
Sections: 
1.21.010 Purpose and intent. 
1.21.020 Authority to issue administrative citations. 
1.21.030 Definitions.  
1.21.040 Issuance.  
1.21.050 Service procedures.  
1.21.060 Amount of fines.  
1.21.070 Payment of fines.  
1.21.080 Request for administrative hearing.  
1.21.090 Administrative hearing procedures.  
1.21.100 Hearing officer decision.  
1.21.110 Collection of unpaid fines.  

http://library2.municode.com/default-test/DocView/16695/1/6#0-0-0-601#0-0-0-601
http://library2.municode.com/default-test/DocView/16695/1/6#0-0-0-603#0-0-0-603
http://library2.municode.com/default-test/DocView/16695/1/6#0-0-0-605#0-0-0-605
http://library2.municode.com/default-test/DocView/16695/1/6#0-0-0-607#0-0-0-607
http://library2.municode.com/default-test/DocView/16695/1/6#0-0-0-609#0-0-0-609
http://library2.municode.com/default-test/DocView/16695/1/6#0-0-0-611#0-0-0-611
http://library2.municode.com/default-test/DocView/16695/1/6#0-0-0-613#0-0-0-613
http://library2.municode.com/default-test/DocView/16695/1/6#0-0-0-615#0-0-0-615
http://library2.municode.com/default-test/DocView/16695/1/6#0-0-0-617#0-0-0-617
http://library2.municode.com/default-test/DocView/16695/1/6#0-0-0-619#0-0-0-619
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1.21.120 Right to judicial review.  
1.21.130 Notices.  
 
1.21.010  Purpose and intent. 
The city council finds and declares that: 
A. There is a need for an alternative method of enforcement for violations of the 
Atherton Municipal Code, other town ordinances, applicable state codes, conditions on 
entitlements, and land use approvals.  An appropriate method of enforcement is the 
imposition of an administrative citation program and related fines as authorized by 
Government Code section 53069.4. 
B.  The issuance of an administrative citation under this chapter is solely at the town's 
discretion and is one of various options that the town has to address violations of the 
Atherton Municipal Code, other town ordinances, applicable state codes, conditions on 
entitlements, and land use approvals.  By adopting this chapter, the town does not intend 
to limit its discretion to use any other remedy, civil or criminal, to address such 
violations. 
C.  Enforcement of the Atherton Municipal Code, other town ordinances, applicable state 
codes, conditions on entitlements, and land use approvals are matters of local concern 
and serve to protect the public health, safety and welfare of the citizens of the town, and 
such enforcement is a valid exercise of the town's police power. 
D.  Issuing administrative citations encourages voluntary and complete compliance with 
the provisions of this code, other town ordinances, applicable state codes, conditions on 
entitlements, and land use approvals in a timely and cost efficient manner that protects 
and benefits all town residents. 
 
1.21.020 Authority to issue administrative citations. 
The following town officers and employees are designated and authorized to issue 
administrative citations as the town's enforcement officer: 
A.  The City Manager or his or her designee; 
B.  The Code Enforcement Officer or his or her designee; 
C.  The Building Official or his or her designee; and 
D.  All sworn police officers. 
 
1.21.030  Definitions. 
A.  "Enforcement officer" means any officer or employee acting on behalf of the town 
with the authority to enforce the Atherton Municipal Code, other town ordinances, 
applicable state codes, conditions on entitlements, and land use approvals in accordance 
with the provisions of this code. 
B.  "Hearing officer" means the person appointed by the city manager, in compliance 
with any and all applicable legal requirements, to serve as the hearing officer for 
administrative citation hearings. 
C.  "Land use approval" means any approval required for a particular use of land, 
including without limitation, licenses, conditional use permits, variances, or subdivision 
maps. 

http://library2.municode.com/default-test/DocView/16695/1/6#0-0-0-621#0-0-0-621
http://library2.municode.com/default-test/DocView/16695/1/6#0-0-0-623#0-0-0-623
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D.  "Owner" means the record owner of any parcel of real property according to San 
Mateo County's last equalized property tax assessment roll, or the supplemental roll, 
whichever is more current. 
E.  "Person" means and includes a natural person or legal entity, and the owners, majority 
stockholders, corporate officers, trustees and general partners of a legal entity. 
F.  "Responsible person" means any individual who is the owner or occupant of real 
property, owner or authorized agent of any business, company, or entity, or the parent or 
the legal guardian of any person under the age of eighteen years, who causes, maintains, 
or permits a violation of the Atherton Municipal Code, other town ordinances, applicable 
state codes, conditions on entitlements, and/or land use approvals.  For the purposes of 
this chapter, there may be more than one responsible person for any violation and each 
responsible person shall be jointly and severally liable for any such violation. 
 
1.21.040  Issuance. 
A.  Notwithstanding the provisions set forth in Chapter 1.20 of the Atherton Municipal 
Code, any person violating any provision of the Atherton Municipal Code, other town 
ordinances, applicable state codes, conditions on entitlements, and/or land use approvals, 
including any provision that pertains to building, plumbing, electrical, or other similar 
structural or zoning issues, may, in the town's discretion, be issued an administrative 
citation by an enforcement officer.  Before the imposition of any administrative fines, the 
enforcement officer shall allow a reasonable time period not to exceed fourteen calendar 
days, unless the enforcement officer determines that a longer time period is reasonably 
warranted and/or necessary under the circumstances, for the person to correct or 
otherwise remedy the violation. 
B.  Every person who applies for and receives any type of land use approval or 
entitlement shall comply with all conditions imposed upon the issuance of such approval 
or entitlement.  Violation of any condition may be subject to an administrative fine in 
accordance with this chapter. 
C.  Each and every day a violation exists shall be a separate and distinct violation and 
may be subject to a separate fine. 
D.  An administrative citation shall be on a form approved by the city manager and shall 
contain the following information: 
1.  Name and address of the responsible person; 
2.  Date, time, and address or definite description of the location where the violation was 
observed; 
3.  The relevant provision violated and a description of the violation; 
4.  A description of the action required to correct the violation and an explanation of the 
consequences for failure to correct the violation; 
5.  An order prohibiting the continuation or repeated occurrence of the violation; 
6.  The amount of the fine for the violation; 
7.  An explanation of how and when to pay the fine; 
8.  A reasonable time period not to exceed fourteen calendar days, unless the enforcement 
officer determines that a longer period of time is reasonably warranted and/or necessary 
under the circumstances, within which the responsible person may correct the violation 
without being subject to a fine; 
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9.  Notification of the right to appeal, including the time within which the administrative 
citation may be contested and the place to obtain a request for hearing form to appeal the 
administrative citation; 
10.  Notification of the right to request a hardship fee waiver; 
11.  The name and signature of the enforcement officer; and 
12.  The date the citation was issued. 
 
1.21.050  Service. 
An administrative citation issued in accordance with section 1.21.040 may be served in 
any of the following manners: 
A.  Personal Service. The enforcement officer shall make a reasonable attempt to locate 
and personally serve the responsible person with the administrative citation and shall also 
make a reasonable attempt to obtain the signature of the responsible person on the 
administrative citation.  Service by personal service shall be deemed completed at the 
time of such personal service.  If the responsible person accepts service but refuses to 
sign the administrative citation, the failure or refusal to sign shall not affect the validity of 
the administrative citation or any subsequent proceedings. 
B.  Service by Mail.  If the enforcement officer is unable to serve the responsible person 
by personal service, the enforcement officer shall mail the administrative citation to the 
responsible person by U.S. certified mail, return receipt requested, and by regular, first 
class mail.  Service by mail shall be deemed effective as of the date of deposit.  A copy of 
the mailing receipt used with certified mail shall be affixed to a copy of the 
administrative citation that is maintained by the enforcement officer. 
C.  Service by Posting Notice.  If the enforcement officer does not succeed in personally 
serving the responsible person or in serving the responsible person by certified or regular 
mail, the enforcement officer shall post the administrative citation on the responsible 
person's real property on which the violation is occurring.  Service by posting shall be 
deemed effective as of the date of posting. 
 
1.21.060  Amount of fines. 
The city council shall establish by resolution the amount of fines, including any late 
payment penalties, for an administrative citation imposed pursuant to this chapter.  The 
resolution may include escalating fine amounts for repeat violations of the same 
provision by the same person within 12 months from the date of the initial administrative 
citation. 
 
1.21.070  Payment of fines. 
A.  Within thirty days from the date of service of the administrative citation, the 
responsible person shall pay the fine to the City Clerk. 
B.  If the fine is not paid within the timeframe prescribed herein, a late payment penalty 
may be charged in an amount to be established by resolution of the city council. 
C.  Any fine paid pursuant to this section shall be refunded in accordance with section 
1.21.100 if it is determined, after a hearing, that the person charged with the 
administrative citation was not responsible for the violation or that there was no violation 
as charged in the administrative citation. 
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D.  Payment of a fine shall not excuse or discharge any continuation or repeated 
occurrence of any violation that is the subject of the administrative citation, nor shall it 
bar further enforcement action by the town. 
E.  Any responsible person who is unable to pay the fine may file a request for fee waiver 
with the city manager ten calendar days from the date of service of the administrative 
citation. 
1.  The request for fee waiver shall be in writing, describe why the fine cannot be paid, 
and include any relevant documentation supporting the request.  The request must be 
accompanied by a sworn affidavit and must demonstrate to the satisfaction of the city 
manager the responsible person's actual financial inability to deposit with the town the 
full amount of the fine in advance of the hearing. 
2.  Once the request for fee waiver is filed, the requirement to pay the administrative fine 
shall be stayed until the city manager determines whether to grant or deny the request. 
3.  If the city manager grants the request for fee waiver, the responsible person shall not 
be required to pay the fine.  Granting a request for fee waiver shall not excuse or 
discharge any continuation or repeated occurrence of any violation that is the subject of 
the administrative citation, nor shall it bar further enforcement action by the town. 
4.  If the city manager denies the request for fee waiver, the fine must be paid within 
fifteen calendar days from the date of service of the city's manager determination.  The 
city manager may also impose a schedule for payment of the fine that shall not exceed 
180 days from the date of his or her determination. 
5.  The city manager's determination shall be (1) made within ten calendar days of the 
request, (2) in writing, and (3) served via U.S. certified mail, return receipt requested.  
The city manager's determination shall be final. 
 
1.21.080 Request for administrative hearing. 
A.  A responsible person may appeal the imposition of an administrative citation by 
completing a request for hearing form obtained from the City Clerk.  The responsible 
person must return the form to the City Clerk within fifteen calendar days from the date 
of service of the administrative citation.  Unless the responsible person was granted a fee 
waiver pursuant to section 1.21.070(E), the request for hearing form must be 
accompanied by an advanced deposit of the fine. 
B.  The request for hearing form must contain the following information: 
1.  The name, address, and signature of the responsible person appealing the 
administrative citation; 
2.  A brief statement in ordinary and concise language of the specific item that is 
contested, together with any supportive facts; and 
3.  A brief statement in ordinary and concise language of the relief sought and the reason 
why the administrative citation should be rescinded, modified, or otherwise set aside. 
C.  A hearing before the hearing officer shall be set for a date that is not less than fifteen 
nor more than sixty calendar days from the date the request for hearing is filed.  The 
responsible person requesting the hearing shall be notified of the time and place set for 
the hearing at least ten calendar days before the date of the hearing. 
D.  A request for hearing form that fails to provide all of the information required by this 
section shall be deemed a failure to appeal the administrative citation.  The failure of a 
responsible person to appeal the administrative citation within the timeframe provided by 
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this section shall constitute (1) a waiver of any right to an administrative hearing for a 
determination of the matter contested; and (2) a failure to exhaust his or her 
administrative remedies. 
 
1.21.090  Administrative hearing procedures. 
A.  A hearing to appeal an administrative citation before a hearing officer shall not be 
held unless the appellant has (1) completed and returned the request for hearing form to 
the City Clerk, and (2) paid the administrative fine to the town. 
B.  The hearing officer shall only consider evidence that is relevant to whether the 
violation occurred and whether the responsible person caused, maintained, and/or 
permitted the violation. 
C.  At least ten calendar days before the hearing, the responsible person shall be provided 
with copies of any and all citations, reports, and other documents submitted or relied 
upon by the enforcement officer.  No other discovery shall be permitted. 
D.  The formal rules of evidence shall not apply to the administrative hearing.  All 
relevant evidence may be considered, and the hearing officer has the discretion to exclude 
evidence that he or she finds to be irrelevant or repetitive. 
E.  The administrative citation and any additional documents submitted by the 
enforcement officer shall constitute prima facie evidence of the respective facts contained 
in those documents. 
F.  The responsible person contesting the administrative citation shall be given the 
opportunity to (1) testify and present witnesses; (2) introduce relevant evidence; 
(3) cross-examine and/or rebut any witness testifying in support of the administrative 
citation; and (4) be represented by anyone who is lawfully permitted to do so. 
G.  The failure of any recipient of an administrative citation to appear at the 
administrative citation hearing shall constitute a forfeiture of the fine and a failure to 
exhaust his or her administrative remedies. 
H.  The hearing officer may continue the hearing and request additional information from 
the enforcement officer or the responsible person contesting the administrative citation 
before issuing a written decision. 
I.  The city manager shall compile a list of qualified hearing officers and shall designate 
the hearing officer for the administrative hearing by random selection from the list, 
subject to availability of each particular hearing officer.  The responsible person may 
request the city manager to recuse a hearing officer for reasons of actual bias or prejudice 
against the responsible person's cause.  The hearing officer shall not be an employee of 
the town nor have any employment relationship with the town, except for that of hearing 
officer.  The hearing officer's employment, evaluation, compensation, and/or benefits 
shall not be conditioned, either directly or indirectly, upon the amount of fine imposed on 
the responsible person or the number of administrative citations upheld by the hearing 
officer. 
J.  In administrative proceedings, the prevailing party shall be entitled to recover its 
reasonable attorneys’ fees, but only if the town elects in writing, at the initiation of the 
administrative proceeding, to seek recovery of its own attorneys’ fees.  In no event shall 
an award of attorneys’ fees to a prevailing party exceed the amount of reasonable 
attorneys’ fees incurred by the town in the administrative proceedings.  The town may 
recover its attorneys’ fees in the same manner as other costs pursuant to this chapter. 
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1.21.100 Hearing officer decision. 
A.  After considering all of the testimony and evidence submitted for the hearing, the 
hearing officer shall issue a written decision to uphold, modify or revoke the 
administrative citation that describes the reasons for the decision.  The hearing officer's 
decision shall be final. 
1.  If the hearing officer determines that the administrative citation should be upheld, the 
amount of the fine on deposit with the town shall be retained by the town. 
2.  If the hearing officer determines that the administrative citation should be modified, 
the town shall refund or collect, whichever is applicable, the difference between the 
amount of the original fine and the modified fine within fifteen calendar days from the 
date of issuance of the hearing officer's decision. 
3.  If the hearing officer determines that the administrative citation should be revoked, the 
town shall refund the amount of the deposited fine within fifteen calendar days from the 
date of issuance of the hearing officer's decision. 
B.  The hearing officer's decision shall include a statement that the aggrieved party may 
seek judicial review in accordance with section 1.21.120. 
C.  Within five calendar days of issuance of the hearing officer's decision, the town shall 
serve a copy of the written decision on the recipient of the administrative citation by U.S. 
certified mail, return receipt requested.  Service of the hearing officer's decision shall be 
deemed completed on the date of mailing. 
 
1.21.110  Collection of unpaid fines and costs. 
A.  At its discretion, the town may pursue any and all legal and equitable remedies to 
collect unpaid fines imposed pursuant to this chapter.  Pursuit of one remedy does not 
preclude the pursuit of any other remedy.  It is intended that persons causing, 
maintaining, and/or permitting the violation, and not the taxpayers, bear the financial 
burden of the town's code enforcement efforts.  Remedies available to the town to collect 
unpaid fines and costs include the following without limitation: 
1.  Referring the delinquent account to a collection agency; 
2.  Authorizing a lien to be recorded on the property; and/or 
3.  Authorizing a special assessment upon the property. 
B.  The town shall be entitled to recover all costs related to enforcing any violations that 
are recoverable under Government Code sections 54988, 38771 et seq., or any other 
local, state or federal law.  Before invoking any of the procedures described in this 
section, the town shall provide notice to the property owner (if different from the 
responsible person) based on San Mateo County's last equalized property tax assessment 
roll, or the supplemental roll, whichever is more current. 
C.  Any person who fails to pay any fine or penalty shall be liable in any proceeding 
brought by the town for the costs incurred in securing payment of the unpaid amount, 
including without limitation, administrative costs and attorneys' fees.  Such collection 
costs shall be in addition to any penalties, interest, and/or late charges imposed upon the 
unpaid fine. 
 
1.21.120  Right to judicial review. 
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Any person aggrieved by a decision of the hearing officer may obtain review of the 
administrative decision by filing (1) an appeal with the San Mateo County Superior Court 
in accordance with Government Code section 53069.4, or (2) a petition for writ of 
mandate in accordance with Code of Civil Procedure sections 1094.5 and 1094.6. 
 
1.21.130  Notices. 
Except as specifically provided in this chapter, all notices to be given herein shall be 
served on the responsible person in accordance with the provisions of section 1.21.050.  
Failure to receive any notice specified in this chapter does not affect the validity of 
proceedings conducted herein." 
 
SECTION 2:  The City Council hereby declares that it would have passed this 
Ordinance, sentence by sentence, paragraph by paragraph, and section by section, and 
does hereby declare that any provisions in this Ordinance are severable and, if for any 
reason any sentence, paragraph or section of this Ordinance shall be held invalid, such 
decision shall not effect the validity of the remaining partsof this Ordinance. 
 
SECTION 3:  This Ordinance shall be posted in at least three public places according to 
law and shall take effect and be in force from and after 30 days after its passage and 
adoption. 
 
*          *          *          *          *          *          *          *          *          *          *         *         * 
 
Introduced the 21st day of April, 2010 
 

Passed and adopted as an Ordinance of the Town of Atherton at a regular meeting 
thereof held on the 19th day of May, 2010, by the following vote: 
 
AYES:   COUNCIL MEMBERS: 
NOES:   COUNCIL MEMBERS: 
ABSENT:  COUNCIL MEMBERS: 
ABSTAIN:  COUNCIL MEMBERS: 
 
       _______________________ 
       Kathy McKeithen, Mayor 
       Town of Atherton 
 
ATTEST: 
 
 
 
__________________________ 
Theresa DellaSanta 
Deputy City Clerk 
 
 



APPROVED AS TO FORM: 
 
 
 
__________________________ 
Wynne Furth 
City Attorney 

Ordinance ___ 
Adopted _______, 2010 

Page 9 of 9 
 
1251354v3 05025/0800 



ITEM NO. 23 
 
 

 
 

Town of Atherton  
 
 
 
 
CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
   
FROM: JEROME D. GRUBER, CITY MANAGER 
   
DATE: FOR THE REGULAR MEETING OF MAY 19, 2010 
 
SUBJECT: CONSIDERATION OF FILLING ONE VACANCY ON THE TOWN 

CENTER TASK FORCE FROM THE SIXTEEN APPLICATIONS 
ALREADY RECEIVED  

 
 
RECOMMENDATION:  
 
To Be Determined. 
 
BACKGROUND: 
 
The idea of a Town Center Task Force (TCTF) to research funding opportunities first 
came up at the January 11 Strategic Planning Council meeting. At that meeting Council 
concurred to bring it back to the regular January 20th meeting to discuss formation of a 
Committee. 
 
Mayor McKeithen recommended Council Members Carlson and Lewis to the Town 
Center Task Force because they had previously expressed interest in sitting on the 
Committee, and asked Council Members Carlson and Lewis to form a committee of 
citizen members and come back to Council in February with their strategy.  
 
The item was brought back to the February 17, 2010 Council meeting with an update of 
the Town Center Task Force. No action was taken. The February staff report is attached 
for reference.  
 
On March 16, 2010 the Town Center Task Force met at a joint meeting with the Blue 
Ribbon Task Force where Council Members Carlson and Lewis made their 
recommendations based on the qualifications advertised for TCTF members.  
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On March 17, 2010 City Council approved the Town Center Task Force recommendation 
on the consent Agenda with a 5-0 vote.  
 
On April 21, 2010 Mayor McKeithen and Vice Mayor Dobbie prepared a Colleagues’ 
memorandum to request a future agenda item to “allow three Council Members who were 
inadvertently left out of the process to be allowed to select five members from the 17 
applications.” The motion failed 2-3, Carlson, Lewis and Marsala opposed.  
 
Another motion was made by Council Member Carlson, seconded by Council Member 
Lewis to consider one vacancy on the Town Center Task Force from the 17 applications 
which have already been received. The motion passed 3-2, Vice Mayor Dobbie and 
Mayor McKeithen opposed.  
 
It should be noted that the Town Center Task Force was created with five resident 
members, one of whom resigned a few days before the April 21, 2010 Council meeting, 
leaving one vacancy on the Town Center Task Force.  
 
ATTACHMENTS: February 17, 2010 Staff Report 
   Town Center Task Force Applications 



ITEM NO. 25 
 
 

 
 

Town of Atherton  
 
 
 
 
CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
   
FROM: JEROME D. GRUBER, CITY MANAGER 
   
DATE: FOR THE REGULAR MEETING OF FEBRUARY 17, 2010 
 
SUBJECT: TOWN CENTER TASK FORCE COMMITTEE UPDATE 
 
 
RECOMMENDATION:  
 
No action to be taken. Update only.  
 
BACKGROUND: 
 
At the January 11, 2010 strategic workshop Council directed staff to add an item to the 
January 21, 2010 agenda for approval of an ad-hoc subcommittee to research finance 
options for a new town center.  
 
At the January 21, 2010 meeting, Council appointed Council Members Carlson and 
Lewis to the town center finance committee. Council Member Marsala expressed interest 
in staying involved in the vision for the town center. Mayor McKeithen suggested 
keeping the Blue Ribbon Task Force so Council Member Marsala and Dobbie can have 
joint, publicly noticed meetings with the Financial Committee for a new town center.   
Council agreed and directed staff to add an item to the agenda for approval of guidelines 
and memberships at the February meeting.  
 
The Town Center Finance Committee held a joint, publicly noticed meeting with the Blue 
Ribbon Task Force on Thursday, February 4, 2010. At that time the Town Center Finance 
Committee was renamed to Town Center Task Force.  
 
Council Member Carlson and Lewis are currently working on a timeline and work plan 
and soliciting potential memberships to recommend to the full City Council.   
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ITEM NO. 24 
 
 

 
 

Town of Atherton  
 
 
 
 
CITY COUNCIL STAFF REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
   
FROM: JEROME D. GRUBER, CITY MANAGER 
   
DATE: FOR THE REGULAR MEETING OF MAY 19, 2010 
 
SUBJECT: CONSIDERATION OF ADDING A SECOND MEETING DATE 

PER MONTH FOR CITY COUNCIL MEETINGS IN LIEU OF 
SPECIAL MEETINGS 

 
 
RECOMMENDATION:  
 
To Be Determined. 
 
BACKGROUND: 
 
At the February 2010 regular City Council meeting Council Member Carlson motioned 
(seconded by Council Member Lewis) to add the following item to the Agenda for 
discussion and vote: 
 
Add a second meeting date per month for City Council meetings in lieu of special 
meetings.  
 
Council could agree to calendar up to 12 extra special meetings per month on a set date 
of each month which would require 24 hours notice. Alternatively, Council could choose 
to bring the item back to a subsequent regular meeting to amend section 2.04.010 of the 
Atherton Municipal Code to establish a second regular meeting per month.  
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Town of Atherton 
         ITEM 25    
 

  
DATE:  CITY COUNCIL MEETING OF MAY 19, 2010 
 
TO:  CITY COUNCIL 
 
FROM:  LISA COSTA SANDERS, DEPUTY TOWN PLANNER 
 
SUBJECT: REPORT FROM PLANNING COMMISSION ON POSSIBLE CHANGES TO 

THE R1-A ZONING DISTRICT FOR LOTS THAT ARE LESS THAN 10,000 
SQUARE FEET IN AREA 

 
RECOMMENDATION 
The Planning Commission recommends the City Council take no further action regarding possible 
changes to the R1-A zoning regulations for lots with an area less than 10,000 square feet. 
 
 

INTRODUCTION 
The City Council, at its March 17, 2010 meeting, discussed the differences between the R1-A and 
R1-B zoning districts and requested the Planning Commission review the provisions contained in 
the R1-B zoning district to determine if these provisions should also by included in the R1-A 
zoning district for properties with less than 10,000 square feet in area. 
 
The Planning Commission, at its April 28, 2010 meeting discussed this item as requested by the 
City Council.  At such meeting the Planning Commission held a public hearing in which it received 
considerable public comment, both from proponents of leaving the zoning ordinance as is and from 
proponents who supported making most or all of the R1-B provisions applicable to R1-A lots of less 
than 10,000 square feet.  After further discussion amongst the Commissioners, the Planning 
Commission voted 3-0 to not recommend any changes to the R1-A zoning regulations for lots that 
are less than 10,000 square feet in area. 
 
ANALYSIS 
The Town of Atherton is divided into several zoning districts.  The majority of the Town is zoned 
R1-A, which is characterized as the larger lots in Town (typically an acre in area).  A portion of 
Town (mostly surrounding the Town Hall) is zoned R1-B.  These properties are typically less than 
an acre in area.  The school sites and Town offices are zoned PFS (Public Facilities and Schools).  
Holbrook Palmer Park, the Menlo Circus Club and Bear Gulch Reservoir are all zoned POS (Public 
Open Space). 
 
The key difference between the R1-A zoning district and the R1-B zoning district is the allowed 
floor area.  The R1-A zoning district also has a limitation on the second floor area (limited to 7.5% 
of the lot area), where the R1-B zoning district does not have a second floor limit.  There is also a 



  
lower height limit in the R1-B zone and reduced front and rear yard setbacks.  All other regulations 
are essentially the same.  Side yard setbacks vary based on the lot width, but are the same for all 
zoning districts.  The R1-A zoning district has a minimum floor area of 2,250 square feet to address 
the smaller lots.  The table attached provides a comparison of the R1-A and R1-B zoning district 
regulations. 
 
Based on a visual review of the Town’s maps, Staff estimates that there are 26 properties that are 
less than 10,000 square feet in area and located within the R1-A zoning district (see attached list).  
The table below compares the R1-A regulations to the R1-B regulations for a 7,800 square foot lot 
that is 60’ wide by 130’ deep (typical lot on Parker Avenue)   
 
 R1-A R1-B 
Front/Rear Setbacks 39’-0” 23’-3” 
Side Setbacks same same 
Total Floor Area (including 
second floor, garage & 
accessory structures) 

2,250 square feet 
 
 

2,797 square feet 

Second floor area 585 square feet No limitation 
Main building height limit 30’-0” 28’-0” 
Main building sidewall height 
limit 

22’-0” 18’-0” 

 
The Planning Commission, at its April 28, 2010 meeting discussed the request of the City Council 
to consider possible changes to the R1-A regulations to accommodate lots less than 10,000 square 
feet in area.  Staff provided notice of the meeting to property owners that could be affected as well 
as properties immediately adjacent to affected properties.  Approximately eleven individuals spoke 
at the Planning Commission meeting, with three individuals expressing support for changes and 
eight individuals opposed to possible changes.   
 
Commissioners expressed concern with making changes to the zoning code as the Town has 
recently completed a comprehensive update to the code.  Commissioners also noted that the 
changes to the R1-A zoning district seems to be a work around to rezoning Parker Avenue.  The 
Commission voted 3-0 to recommend no changes to the R1-A zoning regulations for lots with an 
area less than 10,000 square feet.  (Relevant portion of draft meeting minutes attached). 
 
CONCLUSION: 
The Planning Commission recommended no changes to the R1-A zoning regulations.   
 
 
ALTERNATIVES: 
The Council has several options: 
 

o The City Council could take no further action on this item as recommended by the Planning 
Commission 

 
o Direct staff to prepare a Resolution for consideration at the next City Council meeting to initiate 

rezoning for Parker Avenue from R1-A to R1-B, 



  
 

o Direct staff to prepare a Resolution for consideration at the next City Council meeting to initiate 
an Ordinance amending the R1-A zoning regulations to incorporate provisions of the R1-B 
zoning district for lots in the R1-A district with an area less than 10,000 square feet. 

 
FISCAL IMPACT: 
If the Council were to initiate the rezoning, the cost of processing the rezoning request would be 
borne by the Town.  Staff estimates cost between $7,500 and $10,000 (including planning staff and 
City Attorney time). 
 

FORMAL MOTION: 

I move that the City Council accept the recommendation of the Planning Commission to retain the 
current R1-A zoning regulations with no changes. 
 
Prepared By:      Approved: 
 
/s/ Lisa Costa Sanders 
             
Lisa Costa Sanders     Jerome D. Gruber  
Deputy Town Planner     City Manager 
 
 
Attachments  

1. Planning Commission Draft Meeting Minutes from the April 28, 2010 meeting 
2. Comparison of R1-A and R1-B zoning regulations 

 
 
 



  
PLANNING COMMISSION 

DRAFT MINUTES 
 

TOWN OF ATHERTON 
April 28, 2010 

6:00 P.M. 
TOWN COUNCIL CHAMBERS 

94 ASHFIELD ROAD 
 

1. ROLL CALL: 
  

PRESENT: Herman Christensen Jr. 
  Philip Lively 
  Paul Quinlan 
     
EXCUSED: William Grindley 

Kristi Waldron 
  

Acting Assistant City Attorney Veronica Ramirez, Deputy Town Planner Lisa Costa Sanders 
and Town Arborist Kathy Hughes Anderson were also present. 

 

NEW BUSINESS 
 
Consideration of possible changes to the R1-A zoning district for lots that are less than 10,000 
square feet in area. 
 
Deputy Town Planner, Lisa Costa Sanders presented the Staff report and advised the 
Commissioners options on how to proceed with this item. 
 
Commissioner Quinlan asked if one of the differences in R1A vs. R1B included front walls.  Ms. 
Costa Sanders indicated that orientation of end walls and side walls is specifically defined in the 
R1-B but not in the R1-A where the property owner can choose the orientation of end walls and 
side walls.  Commissioner Quinlan questioned if one of the alternatives presented in the Staff 
Report (to rezone) is in the Commissioner’s power.  Commissioner Quinlan also inquired as to what 
the City Council was requesting since the City Council had recently denied the request to rezone 
Parker Avenue.  Since the Planning Commission is a recommending body and the City Council is a 
deciding body he was unsure whether the Commission was being asked to consider doing indirectly 
what the City Council had already denied.  Ms. Costa Sanders indicated that the Planning 
Commission could initiate rezoning properties and that the City Council specifically requested the 
Planning Commission to consider changes to the R1-A zoning district.    
 
Commissioner Christensen reconfirmed that the Commission can only recommend.  Ms. Costa 
Sanders indicated that is correct, but at this meeting staff is requesting direction only on how to 
proceed. 
 
Commissioner Quinlan indicated that many hours have been spent updating the Zoning Ordinance 
and asked why this wasn’t addressed during that time.  Ms. Costa Sanders indicated that at the 



  
Community Outreach meetings, this topic was raised.  The General Plan Committee, however, 
decided not to recommend further changes to the R1-A regulations to accommodate smaller lots.   

 
OPEN PUBLIC HEARING 
 
Dwayne Watson, Parker Avenue, referred to the last page of the Staff report.  Ms. Costa Sanders 
indicated that all theses attachments are from the March 18, 2009 City Council staff report and have 
not been updated since that meeting.  She further stated that the list of individuals listed as “in 
favor” or “opposed” was based on letters received prior to the March 18, 2009 City Council 
meeting.  Mr. Watson explained why he believed there should be no change to the existing R1-A 
guidelines.  
 
John Frenster, Parker Avenue, indicated that this has only become an issue within the last five years 
and with only a few individuals.  Mr. Frenster expressed his feelings as to why there should be no 
change.  
 
Anne Anderson, Bergesen Court, noted that she shares a fence with five Parker Avenue homes and 
indicated that if there is a change to the rear setbacks of these Parker Avenue homes, that her 
property would be extremely affected.  Ms. Anderson noted that she printed maps and downloaded 
information from the County and handed it out to the Commissioners.  Ms. Anderson also indicated 
a letter was submitted by the Eisenbergs, Polhemus Ave., as they were not able to be present at the 
meeting, but would be greatly affected as well.  She indicated that she was not in favor or making 
changes. 
 
Colleen Anderson, Parker, indicated she and her husband are in support of the change. 
She noted that in the R1-A zoning district, a pool or guest house can be located 10’ from the 
property line.  She noted that her primary concern is getting the cars off of Parker Avenue, by 
maintaining the rear setbacks and allowing the front setback to decrease in order for many of the 
Parker Avenue residents to add a garage to the front of their property.  Ms. Anderson indicated that 
these lots are more like R1-B than R1-A lots and feels that it is better to change the rules versus 
breaking the rules. 

 
Commissioner Quinlan indicated that there are six differences between R1-A and R1-B zoning 
regulations and questioned if Ms. Anderson wants all six changes.  Ms. Anderson indicated that rear 
setbacks could remain the same, to take what is the rear setback in R1-B and move it to the front as 
well as increasing the overall square footage and increasing the square footage allowance to 1,500 
square feet for second levels.  She preferred that the height limits remain as they currently are in 
R1-A.  Commissioner Quinlan clarified what Ms. Anderson is requesting.  Ms. Anderson indicated 
that she wants a smaller set back in the front.  Commission Quinlan noted the front setback in the 
R1-B zone is 23’.   
 
Commissioner Lively clarified that it is a decrease in front setback that Ms. Anderson is requesting. 
 Commissioner Quinlan responded in the affirmative, stating that Ms. Colleen Anderson is 
requesting a decreased front setback and no restrictions to upper story floor area.  Commissioner 
Quinlan noted that the required front yard setback for Parker Avenue properties is 39’.  Ms. 
Anderson indicated that currently the front yard setback in R1-B is 23 feet and she would like 
lower.   Commissioner Quinlan confirmed building height and sidewalls would remain the same.  
He further questioned if Ms. Anderson made the same arguments in front of the City Council. 



  
 
Commissioner Christensen wanted to clarify what Ms. Anderson is suggesting as follows; rear 
setbacks to remain as current at 39’, front setback to change and be between 17’-20’, side setbacks 
remain as current, total allowed floor area to change to R1-B standards, limit on second floor to 
change to R1-B standards and main building height to remain as current.   

 
Commissioner Lively questioned why all the front fences are lined up on Parker Avenue.  Ms. 
Anderson noted that 49 Parker is not. 
 
Lorna Wadsworth, Parker Avenue, expressed her concern with the changes.  Commissioner Quinlan 
asked if Ms. Wadsworth objected to all the changes.  Ms. Wadsworth indicated that she does not 
want to see Parker Avenue essentially rezoned to R1-B.  
 
Dwayne Wadsworth questioned if it is legal to spot zone.  Ms. Ramirez staff would need to conduct 
further research regarding spot zoning.  
 
Ms. Anderson indicated that in her opinion, Parker Avenue is already spot zoned.  
 
Andrew Carlson, Parker Avenue, indicated he opposes the changes proposed.  
 
Anne Anderson indicated that this is an issue of fairness and equity.  She also noted that changes 
were made to the code in 1991 and that property owners remodeled in good faith and in reliance 
upon these codes.  Ms. Anderson noted that she believes it is a really a problem and opens the Town 
up to vulnerability.  She does not support making changes.  
 
Jonathan Tang, Parker Avenue, stated that he has currently designed a house under the R1-A 
constraints and is currently in limbo as he does not want to move forward with those plans if 
changes are going to be made.  He noted that he believes those opposing the changes have an 
unfounded concern with the possibility of huge “boxy” type homes. 
 
Michael Bennett, Parker Avenue, indicated that for the past 24 years he has wanted to construct a 
garage.  The general point is pure fairness; most of the smaller lots in Atherton have R1-B rules 
except for Parker Avenue.  He believes that everything under a certain square footage should be R1-
B and anything over should be R1-A. 
 
Linda Grossman, Parker Avenue, explained to the Commissioners why she opposes the impending 
changes. 

 
Richard Pike, Parker Avenue, also explained why he too opposes the changes.  
 
CLOSE PUBLIC HEARING 
 
Commissioner Lively indicated he has looked at the Staff report and maps.  He noted that he would 
like to continue this item so that the other two Commissioners can be present. 
 
Commissioner Quinlan indicated that he preferred to take action at the meeting.  Numerous 
residents had attended and participated in the public hearing and he felt the Commission should 
make a decision.  He further noted that he felt that the City Council should have taken action 



  
themselves rather than to refer the item to the Planning Commission given their recent decision to 
deny the rezoning.  The Commission was basically being asked to consider a de facto rezoning of 
all lots less than 10,000 square feet in the Town.  Commissioner Quinlan noted that he has heard a 
lot about fairness in the public hearing but that fairness was subjective and generally was in the 
mind of the person who is making the argument. 
  
Commissioner Christensen indicated that he is not in favor of the front setbacks being 18 or 19 feet 
and believes it would change the character of the street.  

 
MOTION to continue this item to the next regular Planning Commission meeting. 
M/S Lively/ 
Motion fails due to a lack of a second 
 
MOTION to recommend no changes to the R1-A zoning district regulations. 
M/S Quinlan/Christensen  Ayes: 3 Noes: 0 Excused:  2 
 
ADOURN 

The meeting adjourned at 8:15 p.m.   

 

 

Respectfully submitted, 
 
      
Lisa Costa Sanders, Deputy Town Planner 

 

 
 



  
 
Comparison of R1-A and R1-B Zoning district regulations 
 
 R1-A R1-B 
Front/Rear Setbacks 60’-0” 

 
for lots less than 200’ 
deep:  30% of lot depth 
(with a minimum of 30’) 
 

30’-0” 
 
for lots less than 160’ 
deep:  18% of lot depth 
(with a minimum of 20’) 

 
Side Setbacks Same Same 

 
Total Floor Area (including 
second floor, garage & 
accessory structures) 

One acre or greater:  18% 
of lot size  

 
Less than one acre: 16.3% 
of lot size plus 726 square 
feet (allowing for at least 
2,250 square feet of floor 
area) 

 

One acre or greater:  18% 
of lot size  

 
Less than one acre: 
16.5% of lot size plus 
1,500 square feet  

 
 

Second floor area 7.5% of the lot size 
 

No limitation 

Main building height limit 30’-0” 
 

28’-0” 

Main building sidewall height 
limit 

22’-0” 18’-0” 

Accessory structures Same 
 

Same 

Orientation of Building No restriction End walls must be 
perpendicular to the lot 
depth 

 
 
Comparison of allowed floor area 
 
 R1-A R1-B 
43,560 square feet (one acre) 7,840 square feet 7,840 square feet 
20,000 square foot lot 3,986 square feet 4,800 square feet 
10,000 square foot lot 2,356 square feet 3,150 square feet 
7,800 square foot lot * 2,250 square feet 2,787 square feet 
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Item No. 26 

 

Town of Atherton 

 
CITY ATTORNEY REPORT 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
  CITY MANAGER 
   
FROM: WYNNE S. FURTH, CITY ATTORNEY 
 
DATE: FOR THE MEETING OF MAY 17, 2010 
 
SUBJECT:   RESPONSE TO COUNCIL QUERY RE CIVIL GRAND JURY REPORT 
  ON SPECIAL EVENTS ORDINANCE 
 
 
 The City Council recently received a recommendation regarding hours of operation for 
non-school sports activities at Menlo-Atherton High School.   The report included a 
recommendation for some expansion of hours for use of the playing fields by youth sports 
groups.   The Council asked that we provide you with information about the April 2009 Civil 
Grand Jury report Who Regulates the Use of Public School Facilities in Atherton?,   A copy of 
that report, and the Town's response to it, is attached.   
 
 The Civil Grand Jury acknowledged the value of youth sports and the legitimate 
concerns of residents about disruptive noise and congestion.  It concluded that it was reasonable 
for cities and town s to regulate public events that might cause such noise and congestion, but it 
recommended that Atherton not regulate events on Sequoia Unified High School District 
facilities and that it exempt public school facilities from the Town's special events ordinance 
and guidelines.  The Town has not followed that recommendation.  While the Town must 
respond to a Civil Grand Jury report in writing, there is no legal requirement to follow its 
recommendations.    
 
 
/s/ Wynne Furth 
____________________________ 
Wynne Furth, City Attorney  
 
Attachment:   San Mateo County Civil Grand Jury Report Who Regulates Use of Public School 

Facilities in Atherton? 
 Atherton Response to Civil Grand Jury Report.   
  
 
 



 
 
Issue | Background | Findings | Conclusions | Recommendations | Responses | Attachments 
 
          
Who Regulates Use of Public School Facilities in Atherton? 
 
Issue 
 
Should the Town of Atherton’s Special Events Ordinance impose restrictions on non-school groups 
using facilities at Menlo-Atherton High School? 
 
 
Background 
 
In July 2005, the Town Council of the Town of Atherton (Atherton) adopted Ordinance No. 559, 
Section 17.38 of the Atherton Municipal Code, known as the Special Events Ordinance 
(Ordinance).  The purpose of the Ordinance is to “insure the comfort, safety and general welfare of 
the Town citizens by controlling the number of special events and impacts of such events on the 
community”.     
 
The Ordinance was developed in response to citizen complaints about traffic congestion, noise, and 
parking during events held in the community.  Concern was raised regarding the lack of advance 
notification to residents when an event was scheduled.  The ordinance development process 
included work by Atherton’s General Plan Committee, Planning Commission, public meetings, and 
final review and adoption by the Town Council.  The Town Council also adopted Special Event 
Guidelines (Guidelines), which outline rules for special events held at private and public schools 
within Atherton as companion administrative guidelines to the Ordinance. 
  
The Ordinance defines a special event as “an activity sponsored by one or more organizations, 
individuals, or other entities, held at one or more locations within the Town of Atherton to which 
the general public is invited.”  The Ordinance mandates that a special event permit is required if:  1) 
an event is held in the public right-of-way; 2) an event is held on private property occurring two or 
more consecutive days and to which the general public is invited; or 3) a non-school-related event 
on school facilities is planned to occur outside the Guidelines.  Special event permits are not 
required for on-site school-related events and non-school-related events complying with the 
Guidelines. 
 
The Ordinance authorizes the Atherton Town Manager (Town Manager) or designee to issue a 
permit when, in the opinion of the Town Manager or designee, the event meets all the requirements 
of the Atherton General Plan and the Guidelines.  In granting a permit, the Town Manager or 
designee can impose added conditions to insure the event has minimal impact on the community. 
 
The Guidelines for special events held at private or public schools, as adopted by the Town 
Council, limits school field use and outdoor functions to the hours of 8:00 am to 7:00 pm during the 
week, and from 9:00 am to 6:00 pm on weekends.  The Guidelines further limit indoor activities to 



9:00 pm and restrict amplified noise equipment and lighting associated with field or outdoor 
functions.  Any event planned to occur outside of the Guidelines requires a permit from Atherton. 
 
The Sequoia Union High School District (District), like all other school districts throughout the 
State of California, must comply with the California Education Code Sections 38130-38139, 
commonly referred to as the Civic Center Act, when allowing the use of school facilities by non-
school related community groups.  Section 38131(b) of the Civic Center Act states:  “The 
governing board of any school district may grant the use of school facilities or grounds as a civic 
center upon the terms and conditions the board deems proper, subject to the limitations, 
requirements, and restrictions set forth in this article…”  Section 38131 (b.6) indicates that one of 
the authorized purposes of the Civic Center Act is:  “Supervised recreational activities including, 
but not limited to, sports league activities for youths that are arranged for and supervised by entities. 
. . “ 1 
 
Outdoor activities 
Outdoor athletic facilities at Menlo-Atherton High School (M-A) are heavily used by non-school-
related youth serving groups, including the AYSO (soccer), CYSA (soccer), Pop Warner (football), 
SOLO (swimming), SPIN (softball), Little League (baseball), and a variety of one-time events.  M-
A has granted facility use permits to all these organizations without any added use restrictions.  
However, there has been contention regarding use of the football field between neighbors living 
close to M-A and the Menlo-Atherton Vikings Pop Warner Football League (Pop Warner). 
 
Pop Warner, a nonprofit youth serving organization, has been using the M-A football field for 
practices and league games since 1998.  Pop Warner use begins in August with practice sessions 
Monday through Thursday from 5:30 pm to approximately 8:30 pm.  Four to five league games 
were originally held on Sundays beginning at 7:00 am through 6:00 pm.  League games are now 
played on Saturdays and Sundays between 10:00 am and 6:00 pm.  All league activity is completed 
by the end of November. 
 
Atherton defines Pop Warner’s day-to-day football practices and league games as a special event.  
Because Pop Warner’s approved school use at M-A was outside the Guidelines, Pop Warner 
applied for a special event permit from Atherton in 2006.  The permit request was denied by the 
Town Manager, and the denial was upheld by the Town Council.  Attempting to mitigate citizen 
concerns regarding the M-A school use by Pop Warner, the District suggested adding conditions to 
the use permit, such as using low-shrill whistles during games, eliminating the use of an amplified 
public address system, and reducing early-morning Sunday games by playing over the two day 
weekend period.  Pop Warner agreed to these conditions of the use permit.  Since 2006, Pop Warner 
has continued to maintain its practice schedule as described above.  It has chosen not to apply for an 
Atherton special event permit since 2006 because it believes that doing so would reflect its 
acceptance of the Ordinance. 
 
The Lindenwood neighborhood of Atherton (Lindenwood) abuts M-A on two sides and is 
comprised of approximately 400 homes.  In 2006, a few Lindenwood residents called the Atherton 
police approximately 50 times to report violations of the Guidelines by Pop Warner.  A 
Lindenwood resident, who serves on the Planning Commission, made several of the calls to the 
police and came to the field during a Pop Warner practice and confronted coaches in an agitated 
manner.  This Planning Commission member is now one of the two sub-committee members 
assigned to propose changes to the Ordinance.  
 

                                                 
1 California Education Code, Sections 38130-38139, Article 2. Use of School Property 



The District is composed of four comprehensive high schools:  M-A, Woodside, Sequoia, and 
Carlmont.  M-A is the only campus in the District that does not have a lighted football field, 
although the development of the field has been in the master plan for the school and was included in 
the recent bond issue project list approved by District voters.  A group of M-A parents have also 
offered to cover costs of the field lighting.  After some Lindenwood residents objected, the District 
elected to not move forward with the installation of the field lights, even though District officials 
believe that case law, specifically City of Santa Cruz v. Santa Cruz City School Board of Education, 
210 Cal. App .3d 1 1989, gives the District the prerogative to construct field lights if it so chooses.   
 
Indoor activities 
The District is currently constructing a Performing Arts Center (PAC) on the M-A site with bond 
funds recently authorized by the voters of the school district.  The City of Menlo Park is 
participating in the development of the PAC to replace the deteriorating Burgess Center located in 
and operated by the City of Menlo Park.  Their contribution to the project is $2.6 million, 
approximately 10% of total project cost, with the agreement that the facility will be available for its 
use 40 days per year.  Atherton is not participating in the PAC development but believes that its 
Ordinance applies to non-school-related uses at the PAC.  
 
There are differences of opinion among attorneys regarding the legality of Atherton’s Ordinance.  
Correspondence from the District to Atherton, dated August 30, 2006, states that activities 
authorized under the Civic Center Act “are to be conducted ‘upon the terms and conditions the 
[District] board deems proper’” and further that “the management, direction and control of school 
facilities under [the Civic Center Act] are vested in the governing board of the school district….  
Significantly nowhere in the Civic Center Act is there any reference to regulation of civic center 
activities by a city or county.”2   
 
Atherton’s opposing position is that its Ordinance has jurisdiction over all non-school related uses 
at M-A, including field use, outdoor functions, and indoor activities.  Atherton cites Education 
Code Section 17533, which provides that a county or city may impose its zoning regulations on a 
school district when a “school district seeks to lease a portion of a school building for uses other 
than public or education-related uses.”3   Further, Atherton asserts that Government Code Section 
53091 “requires the District to comply with all applicable zoning regulation of the town,” including 
the Ordinance which is part of the Atherton’s zoning ordinance.  Atherton included the Ordinance 
in its Zoning Code with the belief that by doing so it could avoid coverage under the Civic Center 
Act.   
 
The District believes that collecting a charge for intermittent use of its fields, as allowed by the 
Civic Center Act, is not the same as renting or leasing space in a school building.  The District is 
aware that other school districts have addressed zoning disputes by turning to a State law which 
allows a school district to, by adopted resolution, exempt itself from compliance with county or city 
zoning ordinances. 
 
The dispute between the District and Atherton has consumed significant time and resources for all 
parties involved.  For instance, an Atherton official reports that Atherton spent $50,000 on outside 
legal counsel and $50,000 on staff counsel specifically related to the interpretation of the 
Ordinance.  
 
 
 

                                                 
2  Correspondence from Sequoia Union High School District to Town of Atherton dated August 30, 2006. 
3  Ibid. 



Investigation 
 
The 2008-2009 San Mateo County Civil Grand Jury interviewed representatives from the Town of 
Atherton, the Sequoia Union High School District, the San Mateo County Counsel’s Office, and the 
Menlo-Atherton Vikings Pop Warner Football League.  The Grand Jury reviewed minutes from the 
Town General Plan Committee, Planning Commission, and Town Council; staff reports; and 
municipal code documents as well as the California State Education Code and applicable court 
decisions. 
 
 
 
Findings 
 
The 2008-2009 San Mateo County Civil Grand Jury found that: 
 
1. The Sequoia Union High School District (District) furthers the goals of the Civic Center Act by 

authorizing the use of school facilities for non-school-related activities. 
2. There is a consensus among all parties that there is a need for sports facilities in the area which 

community groups, such as Pop Warner, can use and that such use benefits the community as a 
whole.  However, there has been disagreement over the hours during the day that the facilities 
should be available for non-school-related uses. 

3. Concern by the Town of Atherton (Atherton) residents about noise and congestion associated 
with local public events spurred the Atherton Town Council to enact the Special Events 
Ordinance (Ordinance) and associated Special Events Guidelines (Guidelines). 

4. There is a current dispute between two publicly elected entities, Atherton and the District, 
regarding which entity ultimately is authorized to regulate non-school use of the public school 
facilities. 

5. Pop Warner continues to operate within the conditions specified by the District’s use permit but 
outside of Atherton’s Ordinance by conducting practices during the week beyond the 7:00 pm 
cutoff time specified in the Guidelines.     

6. There are eight cities in the District.  No other city within the boundaries of the District imposes 
specific requirements for Civic Center Act, non-school-related uses of fields or outdoor and 
indoor facilities. 

7. The District is concerned that Atherton may attempt to restrict use of the Performing Arts 
Center for non-school-related uses under the Ordinance. 

8. The District has taken into account the concerns of local residents by altering the terms of the 
Pop Warner use permit for the Menlo-Atherton High School football field to reduce noise and 
by electing not to install field lights at the school. 

9. Atherton’s Planning Commission (Planning Commission), recognizing that changes were 
needed in the Ordinance, formed a sub-committee of two members to formulate potential 
changes to the Ordinance.  Atherton officials and the District have voiced concern as to whether 
the sub-committee’s work will be balanced, given that one of the two members has been an 
outspoken critic of Pop Warner’s use of M-A’s football field outside of the Guidelines. 

10. According to an Atherton official, four of the five members of the Planning Commission, who 
will be reviewing proposed changes to the Ordinance, are Lindenwood residents. 

11. Both Atherton and District officials report that the working relationship between the District 
and Atherton staff has improved significantly over the last 18 months. 

 
 
 
 



Conclusions 
 
The 2008 – 2009 San Mateo County Civil Grand Jury concludes that the Town of Atherton should 
not impose restrictions on non-school groups using facilities at Menlo-Atherton High School. 
 
The Grand Jury also concludes that: 
 
1. The Sequoia Union High School District contributes to the welfare of the community by 

authorizing the use of school facilities, including athletic facilities and the future Performing 
Arts Center, for non-school-related uses.  

2. It is not unreasonable or unusual for residents of a city or town to be concerned about noise and 
congestion associated with public events conducted in or around their neighborhoods.  It is also 
reasonable for cities and towns to enact ordinances regulating such public events on private 
property and public property controlled by the city or town.  

3. The Town of Atherton has sought to limit use of Sequoia Union High School District facilities 
for non-school uses via its Special Events Ordinance. 

4. It is reasonable and routine for school districts to grant use of school property for community 
events and activities.  The purpose of the Civic Center Act is to promote community access to 
public school facilities and give school districts authority to regulate such use.   

5. The Sequoia Union High School District and Menlo-Atherton Vikings Pop Warner Football 
League have both demonstrated good faith in dealing with Lindenwood neighbors.  Difficulties 
and differences should be settled directly between the impacted parties whenever possible.   

6. It is encouraging to note the renewed efforts by the Town of Atherton Staff to work 
collaboratively with the Sequoia Union High School District, Menlo-Atherton High School, and 
affected residents to resolve issues. 

7. The Atherton Planning Commission does not appear to be broadly representative of the Town of 
Atherton.  Moreover, the Planning Commission demonstrated questionable judgment in 
assigning two members to formulate potential changes to the Special Events Ordinance, given 
that one of the assigned members had been a strong proponent of restricting use of the Menlo-
Atherton High School football field.  This sub-committee assignment creates the potential for 
bias which could impede progress toward a balanced decision on the Special Events Ordinance.   

 
 
Recommendations 
 
The 2008-2009 San Mateo County Civil Grand Jury recommends that the Board of Trustees of the 
Sequoia Union High School District: 
 
1. Continue its practice of working with the community to find appropriate resolutions for the 

concerns expressed by the community regarding use of its facilities. 
2. Review with legal counsel the options available to exempt itself from the Town of Atherton 

Zoning Ordinance, in the event the Town of Atherton chooses to continue including public 
school facilities in the Special Event Ordinance and the Special Event Guidelines. 

 
The 2008-2009 San Mateo County Civil Grand Jury recommends that the Town Council for the 
Town of Atherton: 
 
1. Should recognize that the Sequoia Union High School District is also a public body that is 

accountable to its constituents and is responsible for regulating use of its facilities for both 
school and non-school use. 



2. Expressly exempt all present and future public school facilities from the Special Events 
Ordinance and Special Event Guidelines.   

3. Allow issues related to after-hours use of private school facilities to be left to the schools and 
their immediate neighbors whenever possible. 

4. Encourage qualified citizens from all parts of the Town of Atherton to seek appointment to 
boards and commissions in order to ensure broader citizen representation that is more reflective 
of the entire Atherton community. 

 
 
 



Appendix:   
 

Town of Atherton, Municipal Code, Chapter 17.38, Ordinance No. 559, “Special Event Ordinance”, 
Adopted September, 21, 2005. 
 
Town of Atherton, School Event Guidelines 
 
California Education Code, Article 2.  Use of School Property, Sections 38130-38139    
 
Sequoia Union High School District, correspondence to City Manager, Town of Atherton. Dated, 
August 30, 2006. 
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ORDINANCE NO. 559 
 

AN ORDINANCE OF THE CITY COUNCIL OF THE TOWN OF 
ATHERTON REPEALING CHAPTER 8.52 AND ADDING CHAPTER 

17.38 OF THE ATHERTON MUNICIPAL CODE REGULATING 
SPECIAL EVENTS WITHIN THE TOWN OF ATHERTON 

 
                   
 
 
 The City Council of the Town of Atherton does ordain as follows: 
  

SECTION 1: Chapter 8.52 is hereby entirely repealed. 
 
SECTION 2:  Chapter 17.38 is hereby added as follows: 

 
17.38 SPECIAL EVENTS 
 
17.38.010 Title. 
This chapter shall be known as the “Special Event Ordinance” and may be so cited.  
  
17.38.020 Purpose and intent. 
A.  The purpose of this chapter is to insure the comfort, safety and general welfare of the Town 

citizens by controlling the number of special events and impacts of such events on the 
community and by providing a simplified permit process. It is also the purpose of this 
chapter to defray the costs of processing applications for these events. 

 
B.  The intent of this chapter is to protect the residents from excessive noise, traffic and other 

intrusions upon their privacy. 
 
17.38.030 Definitions. 
A "special event” is an activity sponsored by one or more organizations, individuals, or other 
entities, held at one or more locations within the Town of Atherton to which the general public 
is invited.   
 
17.38.040 Permit required. 
A.  All special events held in the public right-of-way shall obtain a special event permit.  

Activities include, but are not limited to; processions such as: walks, road races, bicycle 
rides, skate-a-thons and similar activities. 

 
B. A special event permit is required for any special event held on private property, occurring 

on two or more consecutive days where members of the general public are invited. Activities 
requiring a permit include, but are not limited to the following;     

1. Motion picture filming; 
2. House and garden tours; 
3. Fundraisers 
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4. Auctions; 
5. Antique shows; 
6. Concerts;   
7. Other similar activities. 
 

C. The following provisions shall apply to special events held at private and public schools and 
country clubs: 
1. A permit is not required for on-site school-related events.  Responsible parties shall 

notify the Town of school events that may result in additional traffic or parking. 
2. A permit is not required for non-school-related events held at schools and country clubs 

that meet the School Event Guidelines as prepared by the City Manager and accepted by 
the City Council.  Responsible parties shall notify the Town of events that may result in 
additional traffic or parking. 

3. A special event permit is required for non-school-related events that are planned to occur 
outside of the School Event guidelines. 

 
D.  Open house tours for the purpose of selling property under the regular course of a real estate 

transaction shall be exempt. 
 
17.38.050 Application submittal requirements. 
The following items and information shall be submitted to the City Manager or designee: 
A.  Completed application (application form supplied by the town) submitted to the Town at 

least two months prior to the event; 
B.  Detailed description of the event; 
C.  Contact person available prior to and during the event; 
D.  Application fee, (as set by resolution of the city council); 
E.  The anticipated number of attendees and number of vehicle trips per day; 
F.  An on- and off-site parking plan including the placement of barricades, etc;  
G.  A deposit as determined by the Police Chief for the funding of any additional security 

measures not provided by the applicant;   
H.  A hold harmless agreement, naming the Town, its employees and agents; and certificate of 

insurance, naming the Town as additional insured. A form of hold harmless agreement, and 
insurance in the amount of $2,000,000 and insurance provider shall be reviewed and 
approved by the City Attorney. 

 
17.38.060 Permit issuance. 
A.  The City Manager or designee may issue a special event permit when in the opinion of the 

City Manager or designee the event meets all of the requirements of this code and the 
Atherton General Plan. The City Manager or designee may refer items to the Planning 
Commission when, in his or her opinion, the public interest would be better served by the 
Planning Commission conducting a public hearing.  The City Manager or designee shall 
issue, deny or refer a special event permit within thirty (30) days of receipt of a completed 
application.  If the event will not be in conformance with either this code or the Atherton 
General Plan the application shall be denied. 
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B.  If a special event permit is issued by the City Manager or designee, such official may impose 
any reasonable conditions to insure the event will have a minimal impact on the community. 
Such conditions may include, but are not limited to, any of the following: 
1. Adequate arrangements to prevent: 

a. Violation of Chapter 8.16 Noise Control, 
b. Violation of Chapter 8.20 Nuisance Abatement, 
c. Amplified sound, 
d. Violation of any traffic laws, 
e. Violation of any other section of this code; 

2. Posting of docents at key/dangerous locations; 
3. Events, including setup and tear down, will be done during daylight hours if feasible; 
4. Signs on public property shall be kept to a minimum and shall not be displayed for longer 

than one hour prior to or after the end of the event; 
5. Other materials or mitigation measures deemed necessary by the City Manager or 

designee; 
6. Parking barricades shall be set back a minimum distance as required by the City Manager 

or his or her designee to insure site distance clearance from special event site driveways 
and neighboring driveways. 

 
17.38.070 Permit requirements. 
A.  All special events held on private property shall be limited to no more than two consecutive 

weeks, including no more than two consecutive weekends.  Any event for a longer period of 
time requires a Conditional Use Permit from the Planning Commission.  

 
B. All special events shall be publicly noticed at least ten days prior to the issuance of a permit, 

pursuant to the process outlined in State Planning and Zoning Law section 65091, with a five 
hundred foot radius notification. However, if the event is not conducted on a single site, or is 
to be conducted within the public right-of-way, the applicant shall pay for the cost associated 
with the publication of the notice in a newspaper of general circulation at least ten days prior 
to issuance of a permit. 

 
C.  The applicant shall execute an agreement acknowledging obligations to comply with all 

required conditions of the special event permit. 
 
D.  No more than two special event permits shall be issued in a twelve-month period for special 

events on any private residential property.   
 
17.38.080 Permit revocation. 
A special event permit may be revoked by the City Manager or his or her designee in the event 
of any violation of the special events permit or this code.  
 
17.38.090 Violation as a public nuisance. 
Each violation of this chapter is a misdemeanor and shall constitute a public nuisance and be 
subject to abatement as such.  
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 SECTION 3: That the City Council hereby declares that it would have passed this 
Ordinance sentence by sentence, paragraph by paragraph, and section by section, and does 
hereby declare that any provisions of this Ordinance are severable and, if for any reason any 
sentence, paragraph or section of this Ordinance shall be held invalid, such decision shall not 
effect the validity of the remaining parts of this Ordinance. 
 
 SECTION 4:  This Ordinance shall be posted in at least three public places according to 
law and shall take affect and be in force from and after 30 days after its passage and adoption. 
 
 
* * * * * * * * * * * * * 
 
 
 Introduced this 20th day of July, 2005. 
 

 Passed and adopted as an Ordinance of the Town of Atherton at a regular meeting 
thereof held on the 21st day of September, 2005, by the following vote 
 
AYES:  5  COUNCILMEMBERS:  Janz, Marsala, Carlson, Conwell, McKeithen 
NOES:  0  COUNCILMEMBERS   None  
ABSTAIN: 0  COUNCILMEMBERS   None  
ABSENT: 0 COUNCILMEMBERS   None  
 
         /s/ William R. Conwell 
                                                   ___ 

William R. Conwell, Mayor  
Town of Atherton 

ATTEST 
 
/s/ Linda Kelly 
                ___     _ 
Linda Kelly, Acting City Clerk 
 
APPROVED AS TO FORM: 
 
 
/s/ Marc G. Hynes 
               _________________ 
Marc G. Hynes, City Attorney 
 



 



 



 

EDUCATION CODE  

SECTION 38130-38139  

 

 

38130.  This article shall be known and may be cited as the Civic 

Center Act. 

 

38131.  (a) There is a civic center at each and every public school 

facility and grounds within the state where the citizens, 

parent-teachers' associations, Camp Fire girls, Boy Scout troops, 

farmers' organizations, school-community advisory councils, senior 

citizens' organizations, clubs, and associations formed for 

recreational, educational, political, economic, artistic, or moral 

activities of the public school districts may engage in supervised 

recreational activities, and where they may meet and discuss, from 

time to time, as they may desire, any subjects and questions which 

in their judgment pertain to the educational, political, economic, 

artistic, and moral interests of the citizens of the communities in 

which they reside. 

   (b) The governing board of any school district may grant the use 

of school facilities or grounds as a civic center upon the terms 

and conditions the board deems proper, subject to the limitations, 

requirements, and restrictions set forth in this article, for any 

of the following purposes: 

   (1) Public, literary, scientific, recreational, educational, or 

public agency meetings. 

   (2) The discussion of matters of general or public interest. 

   (3) The conduct of religious services for temporary periods, on 

a one-time or renewable basis, by any church or religious 

organization that has no suitable meeting place for the conduct of 

the services, provided the governing board charges the church or 

religious organization using the school facilities or grounds a fee 

as specified in subdivision (d) of Section 38134. 



   (4) Child care or day care programs to provide supervision and 

activities for children of preschool and elementary schoolage. 

   (5) The administration of examinations for the selection of 

personnel or the instruction of precinct board members by public 

agencies. 

   (6) Supervised recreational activities including, but not 

limited to, sports league activities for youths that are arranged 

for and supervised by entities, including religious organizations 

or churches, and in which youths may participate regardless of 

religious belief or denomination. 

   (7) A community youth center. 

   (8) Other purposes deemed appropriate by the governing board. 

 

38133.  The management, direction, and control of school facilities 

under this article are vested in the governing board of the school 

district which shall promulgate all rules and regulations necessary 

to provide, at a minimum, for the following: 

   (a) Aid, assistance, and encouragement to any of the activities 

authorized in Sections 38131 and 38132. 

   (b) Preservation of order in school facilities and on school 

grounds, and protection of school facilities and school grounds, 

including, if the governing board deems necessary, appointment of a 

person who shall have charge of the school facilities and grounds 

for purposes of their preservation and protection. 

   (c) That the use of school facilities or grounds is not 

inconsistent with the use of the school facilities or grounds for 

school purposes or interferes with the regular conduct of 

schoolwork. 

 

38134.  (a) The governing board of any school district shall 

authorize the use of any school facilities or grounds under its 

control, when an alternative location is not available, to 

nonprofit organizations, and clubs or associations organized to 

promote youth and school activities, including, but not limited to: 

   (1) Girl Scouts, Boy Scouts, Camp Fire, Inc. 



   (2) Parent-teachers' associations. 

   (3) School-community advisory councils. 

   This subdivision shall not apply to any group that uses school 

facilities or grounds for fundraising activities that are not 

beneficial to youth or public school activities of the district, as 

determined by the governing board. 

   (b) Except as otherwise provided by law, the governing board may 

charge an amount not to exceed its direct costs for use of its 

school facilities.  Each governing board that decides to levy these 

charges shall first adopt a policy specifying which activities 

shall be charged an amount not to exceed direct costs. 

   (c) The governing board of any school district may charge an 

amount not to exceed its direct costs for use of its school 

facilities by any entity, including a religious organization or 

church, that arranges for and supervises sports league activities 

for youths as described in paragraph (6) of subdivision (b) of 

Section 38131. 

   (d) The governing board of any school district that authorizes 

the use of school facilities or grounds for the purpose specified 

in paragraph (3) of subdivision (b) of Section 38131 shall charge 

the church or religious denomination an amount at least equal to 

the district's direct costs. 

   (e) In the case of entertainments or meetings where admission 

fees are charged or contributions are solicited and the net 

receipts are not expended for the welfare of the pupils of the 

district or for charitable purposes, a charge shall be levied for 

the use of school facilities or grounds which charge shall be equal 

to fair rental value. 

   (f) If any group activity results in the destruction of school 

property, the group may be charged for an amount necessary to repay 

the damages, and further use of facilities may be denied. 

   (g) As used in this section, "direct costs" to the district for 

the use of school facilities or grounds means those costs of 

supplies, utilities, janitorial services, services of any other 

district employees, and salaries paid school district employees 



necessitated by the organization's use of the school facilities and 

grounds of the district. 

   (h) As used in this section, "fair rental value" means the 

direct costs to the district, plus the amortized costs of the 

school facilities or grounds used for the duration of the activity 

authorized. 

   (i) Any school district authorizing the use of school facilities 

or grounds under subdivision (a) shall be liable for any injuries 

resulting from the negligence of the district in the ownership and 

maintenance of those facilities or grounds.  Any group using school 

facilities or grounds under subdivision (a) shall be liable for any 

injuries resulting from the negligence of that group during the use 

of those facilities or grounds.  The district and the group shall 

each bear the cost of insuring against its respective risks and 

shall each bear the costs of defending itself against claims 

arising from those risks.  Notwithstanding any other provision of 

law, this subdivision shall not be waived.  Nothing in this 

subdivision shall be construed to limit or affect the immunity or 

liability of a school district under Division 3.6 (commencing with 

Section 810) of Title 1 of the Government Code, for injuries caused 

by a dangerous condition of public property. 

 

38135.  Any use, by any individual, society, group, or organization 

for the commission of any act intended to further any program or 

movement the purpose of which is to accomplish the overthrow of the 

government of the United States or of the state by force, violence, 

or other unlawful means shall not be permitted or suffered. 

   Any individual, society, group, or organization which commits 

any act intended to further any program or movement the purpose of 

which is to accomplish the overthrow of the government by force, 

violence, or other unlawful means while using school property 

pursuant to the provisions of this chapter is guilty of a 

misdemeanor. 

 

38136.  No governing board of a school district shall grant the use 



of any school property to any person or organization for any use in 

violation of Section 38135. 

   For the purpose of determining whether or not any individual, 

society, group, or organization applying for the use of the school 

property intends to violate Section 38135, the governing board 

shall require the making and delivery to the governing board, by 

the applicant of a written statement of information in the 

following form: 

      STATEMENT OF INFORMATION 

 

   The undersigned states that, to the best of his or her 

knowledge, the school property for use of which application is 

hereby made will not be used for the commission of any act intended 

to further any program or movement the purpose of which is to 

accomplish the overthrow of the government of the United States by 

force, violence or other unlawful means; 

   That ____, the organization on whose behalf he or she is making 

application for use of school property, does not, to the best of 

his or her knowledge, advocate the overthrow of the government of 

the United States or of the State of California by force, violence, 

or other unlawful means, and that, to the best of his or her 

knowledge, it is not a Communist action organization or Communist 

front organization required by law to be registered with the 

Attorney General of the United States.  This statement is made 

under the penalties of perjury. 

 

 

                                _____________________________ 

                                         (Signature) 

 

   The school board may require the furnishing of additional 

information as it deems necessary to make the determination that 

the use of school property for which application is made would not 

violate Section 38135. 

   Any person applying for the use of school property on behalf of 



any society, group, or organization shall be a member of the 

applicant group and, unless he or she is an officer of the group, 

must present written authorization from the applicant group to make 

the application. 

   The governing board of any school district may, in its 

discretion, consider any statement of information or written 

authorization made pursuant to the requirements of this section as 

being continuing in effect for the purposes of this section for the 

period of one year from the date of the statement of information or 

written authorization. 

 

38137.  Written statements of information as required by Section 

38136 need not be under oath, but shall contain a written 

declaration that they are made under the penalty of perjury, and 

any person so signing the statements who willfully states therein 

as true any material matter which he or she knows to be false, is 

subject to the penalties prescribed for perjury in the Penal Code. 

 

38138.  Notwithstanding the provisions of this article or any other 

provisions of law, when a nonpartisan charitable organization 

organized under the laws of this state has constructed or will 

construct, subject to the provisions of Article 3 (commencing with 

Section 39140) of Chapter 2 of this part, a school athletic and 

youth center facility at no cost to a school district, upon a 

school-district-owned site to be owned by and for the benefit of 

the school occupying the site, the governing board of the school 

district, in accepting the donation and prescribing the conditions 

and restrictions with respect thereto, may permit the general use 

of the facility under the provisions of this article for specified 

supervised recreational activities which are sponsored by or 

conducted by the donor organization, and may also permit the donor 

organization to use the facility for this purpose at times when the 

facility is not being used by the school district for  the 

educational program and related school activities of the designated 

beneficiary school, unless the use and occupancy of the facility by 



the donor organization would otherwise interfere with the regular 

conduct of the school.  Any use granted to the donor organization 

shall, however, immediately and forever terminate if the donor 

organization denies the use of the facility to any person because 

of their race, religion, creed, national origin, ancestry, or sex. 

   This section shall apply only to elementary school districts in 

San Diego County which had an average daily attendance of 425 or 

less during the 1970-71 school year, and which, during the 1970-71 

school year, had a modified assessed valuation per pupil in average 

daily attendance of between forty-five thousand dollars ($45,000) 

and fifty thousand dollars ($50,000). 

 

38139.  (a) Public primary schools shall post at an appropriate 

area restricted to adults information regarding missing children 

provided by the Department of Justice pursuant to Section 14208 of 

the Penal Code. 

   (b) Public secondary schools shall post at an appropriate area 

information regarding missing children provided by the Department 

of Justice pursuant to Section 14208 of the Penal Code. 

 















 Item No. 27 

   
 
DATE:  FOR THE CITY COUNCIL MEETING OF MAY 19, 2010 
 
TO:   THE CITY COUNCIL 
 
FROM:  LISA COSTA SANDERS, DEPUTY TOWN PLANNER 
  
SUBJECT: CONSIDERATION OF THE REQUEST TO REFER THE REVIEW OF HOME 

OCCUPATION REGULATIONS TO THE GENERAL PLAN COMMITTEE. 
 
RECOMMENDATION 
Staff recommends that the City Council discuss the request and provide direction to staff as appropriate. 
  
 
INTRODUCTION 
The City Council, at its February 17, 2010 requested an agenda item be placed on this Council 
agenda to discuss having the General Plan Committee review Home Occupation regulations.   
 
ANALYSIS 
Atherton Municipal Code section 17.48 regulates home occupations (home based business).  The 
code defines a home occupation as follows; “Home occupation” means any use customarily 
conducted entirely within a dwelling and carried on by the inhabitants thereof, which use is clearly 
incidental and secondary to the use of the dwelling for dwelling purposes and does not change the 
character or appearance thereof. 
 
Businesses that are conducted out of residences in Atherton are required to obtain a business license 
and a zoning clearance by the town planner to ensure the business complies with the home 
occupation requirements (see attachment #1). 
 
There are approximately 39 home based businesses currently registered in Atherton.   
 
As the Council is aware, the Town recently completed a comprehensive review and update of the 
Zoning Code.  This process included public workshops, and review by the General Plan Committee 
and Planning Commission at several meetings.  There was one comment from one Planning 
Commissioner relating to home occupations.  That Commissioner requested home occupation 
businesses be required to obtain a Conditional Use Permit from the Planning Commission with a 
public hearing rather than the current staff review process.  The Commission as a whole did not 
support this request and it was therefore not included in the zoning code update.  No other changes 
to this code section were deemed necessary by the members of the public, the General Plan 
Committee or the Planning Commission.   



 
CONCLUSION: 
As the zoning code was just recently reviewed and adopted, staff does not recommend any changes at 
this time. 
 
ALTERNATIVES: 

• The City Council could refer the review of the chapter 17.48 of the Atherton Municipal code 
regulating Home Occupations to the General Plan Committee for review.   

• The Council could direct staff to prepare and Ordinance Amendment to modify chapter 17.48 
for review by the Planning Commission and City Council.   

• Finally, the Council could take no further action on this item. 
 
FISCAL IMPACT: 
If the Council were to direct further review of this item, there would be expenses for Planning Staff 
time as well as City Attorney time.   As the extent of the work is unknown at this time, staff is 
unable to provide a cost estimate. 
 

/s/ Lisa Costa Sanders 

________________________   _______________________ 
Lisa Costa Sanders     Jerome D. Gruber 
Deputy Town Planner     City Manager 
 
 
 
Attachments  
1. Chapter 17.48 of the Atherton Municipal Code regulating Home Occupations 

 



Attachment 1 
 
 

Chapter 17.48 
HOME OCCUPATIONS 

Sections: 
17.48.010    Purpose. 
17.48.020    Permit Required—Standards. 

17.48.010 Purpose. 
The purpose of this chapter is to allow limited non-residential uses within a residential 

neighborhood or zoning district consistent with established criteria to ensure compatibility 
and to keep the integrity of the surrounding residential uses and character. It will also 
minimize noise, traffic nuisances, hazardous material use, and other possible side effects 
of non-residential uses being conducted in residential areas. (Ord. 582 § 1 (Exh. A) (part), 
2009) 

17.48.020 Permit Required—Standards. 
Home occupations shall be permitted upon issuance of a zoning clearance by the town 

planner only when that use conforms to all of the applicable following standards: 
A. The use is clearly incidental and secondary to the use of the dwelling for dwelling 

purposes. 
B. The use is conducted entirely within a dwelling and is carried on by the inhabitants 

thereof. 
C. No persons other than the inhabitants are employed at the premises in relation to the 

home occupation. 
D. No signs or commercial names are displayed for any purpose on or about the 

premises. 
E. No business address listings are used in telephone or business directories, web sites, 

advertisements, or similar publications. 
F. The use does not change the character of the dwelling or adversely affect the uses 

permitted in the surrounding district. There shall be no external evidence of business 
activity. 

G. The use creates only infrequent or occasional additional traffic. 
H. The entrance to the space devoted to such use is from within the building and no 

internal or external alterations or construction features not customary in dwellings are 
involved. 
 

http://www.codepublishing.com/CA/Atherton/Atherton17/Atherton1748.html#17.48.010#17.48.010
http://www.codepublishing.com/CA/Atherton/Atherton17/Atherton1748.html#17.48.020#17.48.020


Item No.  28 

 

Town of Atherton 

 
CITY COUNCIL STAFF REPORT 
 
 
TO:   HONORABLE MAYOR AND CITY COUNCIL 
   JERRY GRUBER, CITY MANAGER 
 
FROM:   DUNCAN L. JONES, PUBLIC WORKS DIRECTOR 
 
DATE: FOR THE MEETING OF MAY 19, 2010 
 
SUBJECT: APPROVE A CONTRACT CHANGE ORDER FOR BLOSSOM 

VALLEY CONSTRUCTION FOR THE HOLBROOK-PALMER 
PARK MASTER IRRIGATION PROJECT, PROJECT NUMBER 
09-006 IN THE AMOUNT OF $23,579.56. 

 

RECOMMENDATION: 
 
Approve a Contract Change Order for Blossom Valley Construction for Holbrook-Palmer Park 
Master Irrigation Project, project number 09-006 in the amount of $23,579.56. 
 
INTRODUCTION: 
 
Holbrook-Palmer Park Master Irrigation Project began on Thursday January 7, 2010.  While 
applying for the permits for the well and electrical, the contractor was required to provide 
calculations as part of application package for the permit. The design and engineering for this 
permit submittal was not included as part of the scope of work for this project.  The wiring that 
was required for the permit was different than what was specified in the bid packet.   
 
The architect specified #2 AWG wire for the well pump. Per the manufacturer of the well pump, 
over a distance of 850 ft., #2 AWG wire was sufficient to provide power to the well pump.  The 
pump manufacturer’s design was based upon the assumption that the well pump was the only 
item drawing power from the PG&E transformer, whereas, the whole park utilizes this 
transformer. This means that the transformer is unable to push sufficient power through #2 wire 
to operate the pump without excessive heat. This change in assumption resulted in the need for 
upsized wiring. 
 



Staff Report 
May 19, 2010 
Page 2 of 3 
 
The contractor’s electrician, Horizon Electric, calculated that #000 wire was needed to provide 
power for the distance required per California Electrical Code. This wire size was reviewed and 
approved by the Atherton Building Department. This size was also verified by Public Works 
with an electrical engineer. 
 
The upsized wire is much larger and stiffer than the originally specified wire. Therefore the 
conduit needs to be larger, additional and larger pull boxes are needed due to the difficulty in 
pulling the wire, and the existing subpanel where power is connected needs to be replaced with a 
larger and more robust panel. All of the fittings for the larger wire are also larger and more 
costly.  
 
The electrical work has not been installed due to the cost of upsizing the wiring exceeding the 
contingency, thus requiring Council’s approval. 
 
ANALYSIS: 
 
Field Change Orders 
 
Design/Engineering =        $3,080.00 
#000 Electrical Wire =        $10,123.30 
2” Conduit Sleeve =        $1,149.50 
N30 Christy Pull Boxes =       $2,585.00 
Subpanel upgrade =        $7,029.00 
Ufer ground installed in Slab =      $   792.00 
Miscellaneous materials =       $2,900.70 
  

TOTAL COST =     $27,659.56 
   EXISTING ELECTRICAL BID PRICE =  -$4,080.00 
 
  TOTAL REQUESTED CHANGE ORDER AMOUNT = $23,579.56 
 
These costs are based on regular unit prices and industry standard time and materials costs. The 
cost of this change order will exceed the contingency of the contract, which is $20,092.09. Staff 
recommends that the contract amount and authorization be increased by the amount of the 
change order, leaving the contingency intact to handle minor items on the remainder of the 
project to be constructed, as well as contingency items already incurred. 
 
Designing and calculating the electrical connection for the permit prior to construction would 
have not changed the total cost to construct this project.  The bids would have been much higher 
if #000 wire were originally specified. The architect, Kikuchi & Associates, had an original 
estimate of $32,640 for this item.  The contractors that bid on this project had a range of $3,060 
to $10,710, with Blossom Valley Construction at $4,080, well below the architect’s estimate.  
With the increase in cost of the electrical wiring, the total cost for the electrical item after the 
change order is $27,659.56, still below the engineer’s estimate by $4,980.44 (15.3%). 
 

T:\2010 AGENDAS-MINUTES\CITY COUNCIL\Agendas and Packets\Agenda Packet CC051910\ITEM 28 (1)  - Master 
Irrigation Electrical CCO.doc 
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T:\2010 AGENDAS-MINUTES\CITY COUNCIL\Agendas and Packets\Agenda Packet CC051910\ITEM 28 (1)  - Master 
Irrigation Electrical CCO.doc 

The new well has been drilled and the pump has been installed and is awaiting power to operate 
the well for our use.   
 
FISCAL IMPACT: 
 
This change order for the additional electrical wiring of $23,579.56 will bring the authorized 
total to $244,592.53.  The current authorized amount including 10% contingency is $221,012.97.  
Parcel Tax funds in the amount of $200,000 were originally budgeted for this project in FY 
2009-10, with an additional $21,012.97 authorized from Parcel Tax with the award.  This 
additional $23,579.56 will also need to be authorized from Parcel Tax funds. This new 
authorized amount is 15% below the architect’s original estimate prepared by Kikuchi & 
Associates, the designer of the project, of $290,293.   
 
Prepared By:      Approved: 
 
 
             
Duncan L. Jones, P.E.     Jerome D. Gruber  
Public Works Director     City Manager 
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	ITEM 12 (2) 2010-11 Code Enforcement Agreement
	1. Incorporation of Recitals.  The recitals set forth above, and all defined terms set forth in such recitals and in the introductory paragraph preceding the recitals, are hereby incorporated into this Agreement as if set forth herein in full.
	2. Project Coordination.
	A. Town.  The City Manager or his/her designee, shall represent Town for all purposes under this Agreement.  The City Manager or designee is hereby designated as the Project Manager.  The Project Manager shall supervise the progress and execution of this Agreement.
	B. Consultant.  The Consultant shall assign Building Official Mike Wasmann to have overall responsibility for the progress and execution of this Agreement for Consultant. 

	3. Scope and Performance of Services
	A. Scope of Services.  Subject to such policy direction and approvals as the Town through its staff may determine from time to time, Consultant shall perform the services set out in the “Scope of Work” attached hereto as Exhibit A and incorporated herein by reference.
	B. Time of Performance.  The services of Consultant are to commence no sooner than July 1, 2010 and be completed not later than June 30, 2011.  Consultant shall perform its services in accordance with the schedule attached hereto as Exhibit B, and incorporated herein by reference.  Any changes to these dates in either this Section 3 or Exhibit B must be approved in writing by the Project Manager.
	C. Standard of Quality.  Town relies upon the professional ability of Consultant as a material inducement to entering into this Agreement.  All work performed by Consultant under this Agreement shall be in accordance with all applicable legal requirements and shall meet the standard of quality ordinarily to be expected of competent professionals in Consultant's field of expertise.

	4.  Compensation and Method of Payment.
	A. Compensation.  The compensation to be paid to Consultant, including both payment for professional services and reimbursable expenses, shall be at the rate and schedules attached hereto as Exhibit C, and incorporated herein by reference.  However, in no event shall the amount Town pays Consultant exceed fifty-six thousand nine hundred and twenty-five Dollars ($56,925.00).  Payment by Town under this Agreement shall not be deemed a waiver of unsatisfactory work, even if such defects were known to the Town at the time of payment. 
	B. Timing of Payment.  Consultant shall submit itemized monthly statements for work performed.  Town shall make payment, in full, within thirty (30) days after approval of the invoice by the Project Manager.
	C. Changes in Compensation.  Consultant will not undertake any work that will incur costs in excess of the amount set forth in Paragraph 4(A) without prior written amendment to this Agreement.
	D. Taxes.  Consultant shall pay all taxes, assessments and premiums under the federal Social Security Act, any applicable unemployment insurance contributions, Workers Compensation insurance premiums, sales taxes, use taxes, personal property taxes, or other taxes or assessments now or hereafter in effect and payable by reason of or in connection with the services to be performed by Consultant.
	E. No Overtime or Premium Pay.  Consultant shall receive no premium or enhanced pay for work normally understood as overtime, i.e., hours that exceed forty (40) hours per work week, or work performed during non-standard business hours, such as in the evenings or on weekends.  Consultant shall not receive a premium or enhanced pay for work performed on a recognized holiday.  Consultant shall not receive paid time off for days not worked, whether it be in the form of sick leave, administrative leave, or for any other form of absence.  
	F. Litigation Support.  Consultant agrees to testify at Town’s request if litigation is brought against Town in connection with Consultant’s work product.  Unless the action is brought by Consultant or is based upon Consultant’s negligence, Town will compensate Consultant for the preparation and the testimony at Consultant’s standard hourly rates, if requested by Town and not part of the litigation brought by Town against Consultant.  

	5. Amendment to Scope of Work.  Town shall have the right to amend the Scope of Work within the Agreement by written notification to the Consultant.  In such event, the compensation and time of performance shall be subject to renegotiation upon written demand of either party to the Agreement.  Consultant shall not commence any work exceeding the Scope of Work without prior written authorization from the Town.  Failure of the Consultant to secure Town's written authorization for extra or changed work shall constitute a waiver of any and all right to adjustment in the contract price or time due, whether by way of compensation, restitution, quantum meruit, etc. for work done without the appropriate Town authorization.
	6. Term.  This Agreement shall commence upon its execution and shall continue in full force and effect until completed, amended pursuant to Section 21, or otherwise terminated as provided herein.
	7. Inspection.  Consultant shall furnish Town with every reasonable opportunity for Town to ascertain that the services of Consultant are being performed in accordance with the requirements and intentions of this Agreement.  All work done and all materials furnished, if any, shall be subject to the Project Manager's inspection and approval.  The inspection of such work shall not relieve Consultant of any of its obligations to fulfill the Agreement as prescribed.
	8. Ownership of Documents.  Title to all plans, specifications, maps, estimates, reports, manuscripts, drawings, descriptions and other final work products compiled by the Consultant under the Agreement shall be vested in Town, none of which shall be used in any manner whatsoever, by any person, firm, corporation, or agency without the expressed written consent of the Town.  Basic survey notes and sketches, charts, computations, and other data prepared or obtained under the Agreement shall be made available, upon request, to Town without restriction or limitations on their use.  Consultant may retain copies of the above-described information but agrees not to disclose or discuss any information gathered, discussed or generated in any way through this Agreement without the written permission of Town during the term of this Agreement, unless required by law.   
	9. Employment of Other Consultants, Specialists or Experts.  Consultant will not employ or otherwise incur an obligation to pay other consultants, specialists, or experts for services in connection with this Agreement without the prior written approval of the Town.  
	10. Conflict of Interest.  
	A. Consultant covenants and represents that neither it, nor any officer or principal of its firm, has, or shall acquire any investment, income, business entity, interest in real property, or other interest, directly or indirectly, which would conflict in any manner with the interests of Town, hinder Consultant’s performance of services under this Agreement, or be affected in any manner or degree by performance of Consultant's services hereunder.  Consultant further covenants that in the performance of the Agreement, no person having any such interest shall be employed by it as an officer, employee, agent, or subcontractor without the express written consent of the Town.  Consultant agrees to at all times avoid conflicts of interest, or the appearance of any conflicts of interest, with the interests of the Town in the performance of the Agreement.
	B. Consultant is not a designated employee within the meaning of the Political Reform Act because Consultant:  
	(1) will conduct research and arrive at conclusions with respect to its rendition of information, advice, recommendation, or counsel independent of the control and direction of the Town or of any Town official, other than normal contract monitoring; and
	(2) possesses no authority with respect to any Town decision beyond the rendition of information, advice, recommendation, or counsel.  (2 Cal. Code Regs. § 18700(a)(2).)


	11. Liability of Members and Employees of Town.  No member of the Town and no other officer, employee or agent of the Town shall be personally liable to Consultant or otherwise in the event of any default or breach of the Town, or for any amount which may become due to Consultant or any successor in interest, or for any obligations directly or indirectly incurred under the terms of this Agreement.
	12. Indemnity.  To the fullest extent permitted by law, Consultant hereby agrees to defend (by counsel reasonably satisfactory to the Town), indemnify, and hold harmless the Town, its officers, agents, employees, volunteers, and servants, from and against any and all claims, demands, damages, costs, liabilities, or obligations brought on account of or arising out of any acts, errors, or omissions of Consultant, its officers, employees, agents, and subcontractors undertaken pursuant to this Agreement excepting liabilities due to the sole negligence or willful misconduct of Town.  The Town has no liability or responsibility for any accident, loss, or damage to any work performed under this Agreement whether prior to its completion and acceptance or otherwise.  Consultant’s duty to indemnify and hold harmless, as set forth herein, shall include the duty to defend as set forth in California Civil Code § 2778.  This indemnification obligation is not limited in any way by any limitation on the amount or type of damages or compensation payable by or for Consultant under Worker's Compensation, disability or other employee benefit acts or the terms, applicability or limitations of any insurance held or provided by Consultant and shall continue to bind the parties after termination/completion of this agreement.
	13. Consultant Not an Agent of Town.  Consultant, its officers, employees and agents shall not have any power to bind or commit the Town to any decision. 
	14. Independent Contractor.  It is expressly agreed that Consultant, in the performance of the work and services agreed to be performed by Consultant, shall act as and be an independent contractor and not an agent or employee of Town; and as an independent contractor, Consultant shall obtain no rights to retirement benefits or other benefits which accrue to Town’s employees, and Consultant hereby expressly waives any claim it may have to any such rights.
	15. Compliance with Laws.
	A. General.  Consultant shall use the standard of care in its profession to comply with all applicable federal, state, and local laws, codes, ordinances, and regulations.  Consultant represents and warrants to Town that it has and shall, at its sole cost and expense, keep in effect or obtain at all times during the term of this Agreement any licenses, permits, insurance and approvals which are legally required for Consultant to practice its profession.  Consultant shall maintain a Town business license.  The Town is not responsible or liable for Consultant's failure to comply with any or all of the requirements contained in this paragraph.
	B. Workers’ Compensation.  Consultant certifies that it is aware of the provisions of the California Labor Code which require every employee to be insured against liability for workers’ compensation or to undertake self-insurance in accordance with the provisions of that Code, and Consultant certifies that it will comply with such provisions before commencing performance of the Agreement and at all times in the performance of the Agreement.
	C. Prevailing Wage.  Consultant and Consultant’s subconsultants (if any) shall, to the extent required by the California Labor Code, pay not less than the latest prevailing wage rates to workers and professionals as determined by the Director of Industrial Relations of the State of California pursuant to California Labor Code, Part 7, Chapter 1, Article 2.  Copies of the applicable wage determination are on file at the Town’s Public Works Department office. 
	D. Injury and Illness Prevention Program.  Consultant certifies that it is aware of and has complied with the provisions of California Labor Code § 6401.7, which requires every employer to adopt a written injury and illness prevention program.
	E. Town Not Responsible.  Town is not responsible or liable for Consultant’s failure to comply with any and all of its requirements under this section and Agreement.
	F. Waiver of Subrogation.  Consultant and Consultant's insurance company agree to waive all rights of subrogation against Town, its elected or appointed officials, officers, agents, employees, and volunteers for losses paid under Consultant's workers' compensation insurance policy which arise from the work performed by Consultant for the Town.

	16. Confidential Information.  All data, documents, discussions or other information developed or received by or for Consultant in performance of this Agreement are confidential and not to be disclosed to any person except as authorized by the Town, or as required by law.
	17. Assignment; Subcontractors; Employees
	A. Assignment.  Consultant shall not assign, delegate, transfer, or convey its duties, responsibilities, or interests in this Agreement or any right, title, obligation, or interest in or to the same or any part thereof without the Town's prior written consent.  Any assignment without such approval shall be void and, at the Town's option, shall immediately cause this Agreement to terminate.  
	B. Subcontractors; Employees.  Consultant shall be responsible for employing or engaging all persons necessary to perform the services of Consultant hereunder.  No subcontractor of Consultant shall be recognized by the Town as such; rather, all subcontractors are deemed to be employees of the Consultant, and Consultant agrees to be responsible for their performance.  Consultant shall give its personal attention to the fulfillment of the provisions of this Agreement by all of its employees and subcontractors, if any, and shall keep the work under its control.  If any employee or subcontractor of Consultant fails or refuses to carry out the provisions of this Agreement or appears to be incompetent or to act in a disorderly or improper manner, it shall be discharged immediately from the work under this Agreement on demand of the Project Manager.

	18. Insurance.  
	A. Minimum Scope of Insurance.
	(1) Consultant agrees to have and maintain, for the duration of this Agreement, a General Liability insurance policy insuring it and its firm to an amount not less than $2,000,000 (Two Million Dollars) combined single limit per occurrence and in the aggregate for bodily injury, personal injury, and property damage.
	(2) Consultant agrees to have and maintain, for the duration of this Agreement, an Automobile Liability insurance policy insuring it and its staff to an amount not less than $1,000,000 (One Million Dollars) combined single limit per accident for bodily injury and property damage.
	(3) Consultant shall maintain professional errors and omissions liability insurance for protection against claims alleging negligent acts, errors, or omissions which may arise from Consultant’s operations under this Agreement, whether such operations be by Consultant or by its employees, subcontractors, or subconsultants.  The amount of this insurance shall not be less than $1,000,000 (One Million Dollars) on a claims-made annual aggregate basis.
	(4) A Workers’ Compensation and Employers’ Liability policy written in accordance with the laws of the State of California and providing coverage for any and all employees of Consultant:
	(a) This policy shall provide coverage for Workers’ Compensation (Coverage A).
	(b) This policy shall also provide required coverage for Employers’ Liability (Coverage B).

	(5) All of the following endorsements are required to be made a part of each of the required policies, except for the Professional Liability and Workers’ Compensation and Employers’ Liability policies, as stipulated below:  
	(a) “The Town of Atherton, its officials, officers, agents, employees, and volunteers are hereby added as additional insureds, but only as respects work done by, for, or on behalf of the named insured.”
	(b) “This policy shall be considered primary insurance as respects any other valid and collectible insurance the Town may possess, including any self-insured retention the Town may have, and any other insurance the Town does possess shall be considered excess insurance only and shall not contribute with it.”
	(c) “This insurance shall act for each insured and additional insured as though a separate policy had been written for each.  This, however, will not act to increase the limit of liability of the insuring company.”

	(6) Consultant shall provide to Town all certificates of insurance with original endorsements effecting coverage required by this paragraph.  Certificates of such insurance shall be filed with Town on or before commencement of performance of this Agreement.  Town reserves the right to require complete, certified copies of all required insurance policies at any time.
	(7) Any failure to comply with reporting provisions of the policies shall not affect coverage provided to Town, its officials, officers, agents, employees, and volunteers.
	(8) Consultant’s insurance shall apply separately to each insured against whom a claim is made or suit is brought, except with respect to the limits of the insurer’s liability.

	B. All Coverages.  Each insurance policy required shall provide that coverage shall not be canceled, except after 30-days’ prior written notice by certified mail, return receipt requested, has been given to Town.  Current certification of such insurance shall be kept on file with the City Manager at all times during the term of this Agreement.
	C. Acceptability of Insurers.  Insurance is to be placed with insurers with a Best’s rating of no less than A:VII.
	D. Deductibles and Self-Insured Retentions.  Any deductibles or self-insured retentions must be declared to and approved by the Town.  At the Town’s option, Consultant shall demonstrate financial capability for payment of such deductibles or self-insured retentions.
	E. Verification of Coverage.  Consultant shall furnish the Town with original Certificate(s) of Insurance verifying Consultant's receipt of the insurance coverage required herein.

	19. Termination of Agreement; Default.  
	A. This Agreement and all obligations hereunder may be terminated at any time, with or without cause, by the Town upon 5-days’ written notice to Consultant.  
	B. If Consultant fails to perform any of its obligations under this Agreement within the time and in the manner herein provided or otherwise violate any of the terms of this Agreement, in addition to all other remedies provided by law, Town may terminate this Agreement immediately upon written notice.  In such event, Consultant shall be entitled to receive as full payment for all services satisfactorily rendered and expenses incurred hereunder, an amount which bears the same ratio to the total fees specified in the Agreement as the services satisfactorily rendered hereunder by Consultant bear to the total services otherwise required to be performed for such total fee; provided, however, that the Town shall deduct from such amount the amount of damages, if any, sustained by Town by virtue of the breach of the Agreement by Consultant.
	C. In the event this Agreement is terminated by Town without cause, Consultant shall be entitled to any compensation owing to it hereunder up to the time of such termination, it being understood that any payments are full compensation for services rendered prior to the time of payment.
	D. Upon termination of this Agreement with or without cause, Consultant shall turn over to the City Manager immediately any and all copies of studies, sketches, drawings, computations, and other data, whether or not completed, prepared by Consultant or its subcontractors, if any, or given to Consultant or its subcontractors, if any, in connection with this Agreement.  Such materials shall become the permanent property of the Town.  Consultant, however, shall not be liable for the Town's use of incomplete materials nor for the Town's use of complete documents if used for other than the project contemplated by this Agreement.  

	20. Suspension.  The Town shall have the authority to suspend this Agreement and the services contemplated herein, wholly or in part, for such period as it deems necessary due to unfavorable conditions or to the failure on the part of the Consultant to perform any provision of this Agreement.  Consultant will be paid for satisfactory Services performed through the date of temporary suspension.
	21. Merger; Amendment.  This Agreement constitutes the complete and exclusive statement of the agreement between the Town and Consultant and shall supersede all prior negotiations, representations, or agreements, either written or oral.  This document may be amended only by written instrument, signed by both the Town and Consultant.  All provisions of this Agreement are expressly made conditions.  
	22. Interpretation.  This Agreement shall be interpreted as though it was a product of a joint drafting effort and no provisions shall be interpreted against a party on the ground that said party was solely or primarily responsible for drafting the language to be interpreted.
	23. Litigation Costs.  If either party becomes involved in litigation arising out of this Agreement or the performance thereof, the court in such litigation shall award reasonable costs and expenses, including attorneys’ fees, to the prevailing party.  In awarding attorneys’ fees, the court will not be bound by any court fee schedule, but shall, if it is in the interest of justice to do so, award the full amount of costs, expenses, and attorneys’ fees paid or incurred in good faith.
	24. Time of the Essence.  Time is of the essence of this Agreement.
	25. Written Notification.  Any notice, demand, request, consent, approval or communication that either party desires or is required to give to the other party shall be in writing and either served personally or sent by prepaid, first class mail.  Any such notice, demand, etc. shall be addressed to the other party at the address set forth below.  Either party may change its address by notifying the other party of the change of address.  Notice shall be deemed communicated within 72 hours from the time of mailing if mailed as provided in this section.
	26. Consultant’s Books and Records.
	A. Consultant shall maintain any and all ledgers, books of account, invoices, vouchers, canceled checks, and other records or documents evidencing or relating to charges for services, or expenditures and disbursements charged to the Town and all documents and records which demonstrate performance under this Agreement for a minimum period of three (3) years, or for any longer period required by law, from the date of termination or completion of this Agreement.  
	B. Any records or documents required to be maintained pursuant to this Agreement shall be made available for inspection or audit, at any time during regular business hours, upon written request by the City Attorney, City Auditor, City Manager, or a designated representative of any of these officers.  Copies of such documents shall be provided to the Town for inspection when it is practical to do so.  Otherwise, unless an alternative is mutually agreed upon, the records shall be available at Consultant’s address indicated for receipt of notices in this Agreement.
	C. The Town may, by written request by any of the above-named officers, require that custody of the records be given to the Town and that the records and documents be maintained in the City Manager’s office.  

	27. Agreement Binding.  The terms, covenants, and conditions of this Agreement shall apply to, and shall bind, the heirs, successors, executors, administrators, assigns, and subcontractors of both parties.
	28. Equal Employment Opportunity.  Consultant is an equal opportunity employer and agrees to comply with all applicable state and federal regulations governing equal employment opportunity.  Consultant will not discriminate against any employee or applicant for employment because of race, age, sex, creed, color, sexual orientation, marital status or national origin.  Consultant will take affirmative action to ensure that applicants are treated during such employment without regard to race, age, sex, creed, color, sexual orientation, marital status, or national origin.  Such action shall include, but shall not be limited to, the following:  employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; lay-offs or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship.  Consultant further agrees to post in conspicuous places, available to employees and applicants for employment, notices setting forth the provisions of this nondiscrimination clause.
	29. Town Not Obligated to Third Parties.  The Town shall not be obligated or liable for payment hereunder to any party other than the Consultant.
	30. Waiver.  No failure on the part of either party to exercise any right or remedy hereunder shall operate as a waiver of any other right or remedy that party may have hereunder.
	31. Severability.  If any one or more of the provisions contained herein shall for any reason be held to be invalid, illegal or unenforceable in any respect, then such provision or provisions shall be deemed severable from the remaining provisions hereof, and such invalidity, illegality, or unenforceability shall not affect any other provision hereof, and this Agreement shall be construed as if such invalid, illegal, or unenforceable provision had not been contained herein.
	32. Exhibits.  The following exhibits are attached to this Agreement and incorporated herein by this reference:
	A. Exhibit A: Scope of Work, Schedule of Performance, Compensation 

	33. Execution.  This Agreement may be executed in several counterparts, each of which shall constitute one and the same instrument and shall become binding upon the parties when at least one copy hereof shall have been signed by both parties hereto.  In approving this Agreement, it shall not be necessary to produce or account for more than one such counterpart.
	34. News Releases/Interviews.  All Consultant and subconsultant news releases, media interviews, testimony at hearings and public comment shall be prohibited unless expressly authorized by the Town.
	35. Applicable Law; Venue.  This Agreement shall be construed and interpreted according to California law.  In the event that suit shall be brought by either party hereunder, the parties agree that trial of such action shall be held exclusively in a state court in the County of San Mateo, California.
	36. Authority.  Each individual executing this Agreement on behalf of one of the parties represents that he or she is duly authorized to sign and deliver the Agreement on behalf of such party and that this Agreement is binding on such party in accordance with its terms.
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