AGENDA
Town of Atherton
CITY COUNCIL/ATHERTON CHANNEL
DRAINAGE DISTRICT
September 19, 2007
5:00 P.M.
Meeting Room

Town Administrative Offices
91 Ashfield Road
Atherton, California

Special Meeting

5:00 P.M. ROLL CALL Janz, J.Carlson, Marsala, A. Carlson, McKeithen

5:02 P.M. PUBLIC COMMENTS

5:05 P.M. CLOSED SESSION

A. CONFERENCE WITH LEGAL COUNSEL - Existing Litigation
pursuant to Subsection (a) of Government Code Section 54956.9

Lamb vs. Town of Atherton, et al.
Superior Court of California, San Mateo County, CIV 461630

Town of Atherton vs. Sequoia Union High School District, et al.
Superior Court of California, San Mateo County, CIV 458899

Charles W. King Il and Leslie King v. Town of Atherton, et al.
Superior Court of California, San Mateo County, CIV 461513

B. CONFERENCE WITH LEGAL COUNSEL - ANTICIPATED
LITIGATION
Significant exposure to litigation pursuant to subsection (b) of
Government Code Section 54956.9:

One (1) potential case

Agendas and staff reports may be accessed on the Town website at: www.ci.atherton.ca.us
@ Please contact the City Clerk’s Office at 650.752.0500 with any questions.
Pursuant to the Americans with Disabilities Act, if you need special assistance in this meeting, please contact the
City Clerk at (650) 752-0500. Notification of 48 hours prior to the meeting will enable the Town to make
reasonable arrangements to ensure accessibility to this meeting. (29 CRF 35.104 ADA Title I1)
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7:00 P.M.

7:03 P.M.

7:05 P.M.

7:35 P.M.

7:50 P.M.

8:00 P.M.

8:15 P.M.

AGENDA
Town of Atherton
CITY COUNCIL/ATHERTON CHANNEL
DRAINAGE DISTRICT
SEPTEMBER 19, 2007
7:00 p.m.
TOWN COUNCIL CHAMBERS

94 Ashfield Road
Atherton, California

REGULAR MEETING

PLEDGE OF ALLEGIANCE

ROLL CALL Janz, J.Carlson, Marsala, A. Carlson, McKeithen

PRESENTATIONS

A Certificates of Appreciation for Outgoing Members of the Park
and Recreation Commission

B. SBWMA —Presentation by Kevin McCarthy — Draft Request for
Proposals for Collection Services

PUBLIC COMMENTS (only for items which are not on the agenda —
limit of three minutes per person)

STAFF REPORTS

COMMUNITY ORGANIZATION ROUNDTABLE REPORT (Directed
by Resolution No. 99-6)

A. Holbrook-Palmer Park Foundation
B. Atherton Dames

CONSENT CALENDAR (ltems 7-25)

APPROVAL OF MINUTES OF THE SPECIAL CITY COUNCIL
CLOSED SESSION AND REGULAR CITY COUNCIL MEETING OF
JULY 18, 2007, AND THE SPECIAL CITY COUNCIL CLOSED
SESSION OF JULY 26, 2007

APPROVAL OF BILLS AND CLAIMS FOR JULY 2007 IN THE
AMOUNT OF $1,197,141; APPROVAL OF BILLS AND CLAIMS FOR
AUGUST 2007 IN THE AMOUNT OF $ 1,250,880
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10.

11.

12.

13.

14.

15.

ACCEPTANCE OF MONTHLY FINANCIAL REPORT FOR JULY
(Attachments for this report will be provided in October.)

ACCEPTANCE OF QUARTERLY INVESTMENT REPORT FOR
THE QUARTER ENDED JUNE 30, 2007 (Attachments for this report will
be provided in October.)

AWARD OF CONTRACT TO INFINITI ENGINEERING FOR THE
HOLBROOK PALMER PARK WALKING PATH PROJECT
NUMBER 07-001

Recommendation: Award the contract for the Holbrook Palmer Park
Walking Path Project, Project No. 07-001 to Infiniti Engineering, the low
bidder on the September 13, 2007 bids, for $35,502.50, with a 10%
construction contingency of $3,570.25, for a total authorization of
$39,272.75; and to authorize the Mayor to sign the contract on behalf of
the Town.

SECOND READING AND ADOPTION OF AN ORDINANCE
RATIFYING ORDINANCE NO. 29 OF THE MENLO PARK FIRE
PROTECTION DISTRICT AMENDING DISTRICT FIRE
PREVENTION CODE PERTAINING TO AUTOMATIC FIRE
SPRINKLER SYSTEM REQUIREMENTS IN THE TOWN OF
ATHERTON

Recommendation: Staff recommends that the City Council adopt the
attached Ordinance.

APPROVE A PROFESSIONAL SERVICES AGREEMENT WITH
MARK THOMAS & COMPANY, INC. FOR SURVEYING SERVICES
FOR THE STREET RECONSTRUCTION PHASE 4 PROJECT

Recommendation: Accept the proposal and authorize the Mayor to sign
a Professional Services Agreement with Mark Thomas & Company, Inc.
to provide Surveying services for the Street Reconstruction Phase 4
Project in an amount not exceed $28,880, plus a 10% contingency of
$2,888, for a total authorization of $31,768.

RESPONSE TO THE GRAND JURY RE: ELECTRONIC
COMMUNICATION AMONG CITY OFFICIALS

Recommendation: Note and receive response to Grand Jury report on
the subject of electronic mail.

RESPONSE TO THE GRAND JURY RE: REFORMS IN THE
ATHERTON BUILDING DEPARTMENT
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16.

17.

18.

19.

20.

21.

Recommendation: Consider response to Grand Jury report and provide
direction regarding any additions or revisions.

APPROVAL TO EXTEND THE TENTATIVE PARCEL MAP FOR 64
MOULTON DRIVE

Recommendation: Staff recommends that the City Council extend the
time for filing the Final Parcel Map for the division of one parcel into
two parcels at 64 Moulton Avenue.

APPROVAL OF THE FOURTH AMENDMENT TO EMPLOYMENT
AGREEMENT BETWEEN THE TOWN OF ATHERTON AND MARC
G. HYNES

Recommendation: Approve Fourth Amendment to City Attorney's
Agreement between the Town of Atherton and Marc G. Hynes of
Atkinson-Farasyn, LLP.

ADOPTION OF A RESOLUTION APPROVING AN EMPLOYMENT
AGREEMENT BETWEEN THE TOWN OF ATHERTON AND WENDE
PROTZMAN, INTERIM CITY MANAGER

Recommendation: Adopt the resolution approving Employee Agreement
and authorizing the Mayor to execute the employment agreement between
the town and Wendé Protzman, Interim City Manager.

ADOPTION OF A RESOLUTION APPROVING AN EMPLOYMENT
AGREEMENT BETWEEN THE TOWN OF ATHERTON AND JAMES
H. ROBINSON, CONSULTANT

Recommendation: Adopt Resolution approving amendment to
Employment Agreement and authorizing Mayor to execute a fourth
amendment to the employment agreement between the Town and James
H. Robinson, “City Manager.”

ADOPTION OF A RESOLUTION AUTHORIZING THE INTERIM
CITY MANAGER AND THE MAYOR TO INITIATE
TRANSACTIONS WITH THE STATE OF CALIFORNIA LOCAL
AGENCY INVESTMENT FUND

Recommendation: Adopt a resolution regarding investment transactions
with the State of California Local Agency Investment Fund.

AWARD OF CONTRACT TO G. BORTOLOTTO & CO. FOR THE
STREET PATCHING CONTRACT PROJECT, PROJECT NO. 07-005

Recommendation: Award the contract for the Street Patching Project,
Project No. 07-005, to G. Bortolotto & Co., the low bidder on the 12" of
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22.

23.

24.

25.

September, 2007 bids, for $53,154.55, with a 10% construction
contingency of $5,315.45, for a total authorization of $58,470.00, and to
authorize the Mayor to execute the contract on behalf of the Town.

ADOPTION OF A RESOLUTION FOR ACCEPTANCE OF
ASSIGNMENT OF DRAINAGE EASEMENT FOR ORCHARD HILLS
SUBDIVISION

Recommendation: Adopt the attached resolution to accept an assignment
of a drainage easement serving the Orchard Hills subdivision for public
use.

REQUEST FROM THE GENERAL PLAN COMMITTEE

Recommendation: Authorize the General Plan Committee to act as the
lead Committee to review and provide recommendations relating to Green
Building.

ADOPTION OF RESOLUTION OF THE CITY COUNCIL OF THE
TOWN OF ATHERTON APPROVING SBWMA AGREEMENTS AND
REQUESTS FOR PROPOSALS REGARDING SOLID WASTE
MANAGEMENT (Due to the length of some attachments, they will be
available for review at the library and/or Town Hall.)

Recommendation: Adopt a resolution approving the solid waste,
recyclable materials, and organic materials collection services; Approve
the contract terms detailed in the SBWMA’s August 2, 2007, draft
Uniform Franchise Agreement; Approve the scope of services in the
SBWMA'’s August 2, 2007, draft Request for Proposals (RFP); and
Approve the contract terms in the SBWMA'’s August 2, 2007, draft
Agreement.

ADOPTION OF A RESOLUTION REGARDING AMERICA
SUPPORTING AMERICANS

Recommendation: Adopt the attached resolution thereby adopting the
United States Army 2d Battalion, 327" Infantry, 1% Brigade, 101%
Airborne Division.
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8:20 P.M.

8:21 P.M.

9:00 P.M.

9:20 P.M.

10:00 P.M.

26.

217.

28.

29.

30.

PUBLIC HEARINGS (Items 26-29)

APPEAL REGARDING 55 BELBROOK WAY (Continued from June 20,
2007)

The item has been resolved; therefore, it will not be heard.

A APPEAL OF THE PLANNING COMMISSION DECISION
DENYING A CONDITIONAL USE PERMIT FOR 94
TALLWOOD

Recommendation:  Staff recommends that the City Council
conduct the public hearing, deny the appeal and uphold the
decision of the Planning Commission to deny the conditional use
permit for the reasons outlined in this report.

B. APPEAL REGARDING 94 TALLWOOD (Continued from June 20,
2007)

Recommendation: Conduct the public hearing on the appeal of a
Notice of Nuisance and Abatement Order dated March 9, 2007.
The Council can uphold

APPEAL OF THE PLANNING COMMISSION DECISION DENYING
APPLICATION FOR HERITAGE TREE REMOVAL AT 44
TUSCALOOSA

Recommendation: Staff recommends that the City Council conduct the
public hearing, deny the appeal and uphold the decision of the Planning
Commission to deny the heritage tree removal permit for the reasons
outlined in this report.

INTRODUCTION OF AN ORDINANCE AMENDING CHAPTER 8 OF
THE ATHERTON MUNICIPAL CODE REGULATING DRAINAGE

Recommendation: The City Council introduce the attached Ordinance
based on the fact that the proposed amendment is required to adopt
Drainage Criteria in order to achieve the objectives of the City Council
to update the Town’s drainage criteria for development projects.

REGULAR AGENDA (Items 30-36)

REQUEST FROM MENLO-ATHERTON LITTLE LEAGUE TO
LEAVE THE HOLBRROK-PALMER PARK LITTLE LEAGUE
FIELD BACKSTOP IN PLACE

Recommendation: The Park and Recreation Commission recommends
that the request be denied.
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10:15 P.M.

10:30 P.M.

10:50 P.M.

11:05 P.M.

11:20 P.M.

11:30 P.M.

11:35 P.M.

11:45 P.M.

12:00 A.M.

31.

32.

33.

34.

35.

36.

37.

38.

39.

AUDIT COMMITTEE DISCUSSION REGARDING ITS CHARTER

Recommendation: Approve revisions to the Audit Committee’s Charter
to be consistent with the recommendations of the Government Finance
Officer’s Association.

APPROVAL TO EXTEND THE LEASE FOR CINGULAR’S USE OF
POLICE COMMUNICATION TOWER

Recommendation: Consider request for amendment to lease between the
Town of Atherton and New Cingular Wireless PCS, LLC for lease of
City Hall property for cellular telephone antenna. If approved, the
amendment will extend the lease for an initial period of five (5) years
with five options exercisable by Cingular for five years each. A copy of
the amendment is attached as Exhibit A.

CITIZEN REQUEST TO MODIFY TRAFFIC PROGRAM TO
ALLOW SPEED HUMPS

Recommendation: The City Council determine if modification to the
Traffic Program is warranted. If the decision is to revise the program,
Council can refer the matter to the Transportation Subcommittee to
develop revised rules, regulations and procedures.

COMMENTS ON DRAFT PROGRAM EIR/EIS BAY AREATO
CENTRAL VALLEY HIGH-SPEED TRAIN PROGRAM

DISCUSSION ON SIGNATURE FOR THE 2007 FINANCIAL AUDIT
MANAGEMENT LETTER

REVIEW OF CALENDAR OF CITY COUNCIL MEETINGS FOR
THE REMAINDER OF 2007

Recommendation: Review the calendar of City Council Meeting dates
for the remainder of 2007, and consider changing the date of the
November 21st meeting to November 14, 2007.

COUNCIL REPORTS

PUBLIC COMMENTS

ADJOURNMENT

Agendas and staff reports may be accessed on the Town website at: www.ci.atherton.ca.us

< Please contact the City Clerk’s Office at 650.752.0500 with any questions

Pursuant to the Americans with Disabilities Act, if you need special assistance in this meeting, please contact the City Clerk’s
Office at (650) 752-0500. Notification of 48 hours prior to the meeting will enable the City to make reasonable arrangements

to ensure accessibility to this meeting. (29 CRF 35.104 ADA Title 11)
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\4 South Bayside Waste Management Authority

SBWMA RFEP Process for Solid Waste
and Recycling Collection Services and

Shoreway Facility Operations

Atherton Presentation
September 2007

Presentation by Kevin McCarthy,
SBWMA Executive Director



SBWMA RFP Process
Atherton Presentation

Previous SBWMA Board & Council Action
Overview of RFP Process provided to Council in May 2006.

Draft services and contract terms provided to Council in

August/September 2000.

SBWMA Board approved final services and contract terms
on October 26, 20006.

Council approved final services and contract terms on
December 13, 20006.

SBWMA Board approved draft Collection RFP and
Agreement and draft Shoreway Operations RFP and
Agreement (“RFP Documents™) on June 28, 2007.
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SBWMA RFP Process
Atherton Presentation

Shoreway Master Plan

* SBWMA Board on April 26, 2007 approved a Shoreway
master plan detailing significant site improvements (e.g.,
transfer station building retrofits, new MRF building
construction, traffic improvements, etc.) required for the
new collection services to be rolled out in late 2010/ early

2011.

* The recommended facility improvements must be
permitted, designed, and constructed in time for the
rollout of the new services.

* Funding for the improvements will require approval of
issuance of new debt (expect taxable bonds). Item to be
brought to council in mid to late 2008.

b= RethinkWaste. org
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SBWMA RFP Process
Atherton Presentation

Shoreway Master Plan

* Conceptual plans and layouts unveiled on July 26,
2007.

* Key proposed community and environmental
features to include:

New environmental education centéer with dual
use for community meetings

-’Green building” features such as solar, maximize
use of natural light, native plant and other
demonstration gardens, etc.
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SBWMA RFP Process
Atherton Presentation

Shoreway Master Plan: New
Shoreway Environmental Center

£ _J
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SBWMA RFP Process
Atherton Presentation

RFEP Schedule

Action Date
Member Agency approval of draft “RFP documents” August-Sept. 2007
SBWMA approval of final “RFP documents” October 25, 2007
SBWMA release of final “RFP documents” November 1, 2007
Proposals due Feb.-Mrarch 2008
Review of proposal, interviews and selection Martch-July 2008
SBWMA selection of contractor(s) Aug.-Sept. 2008
Member Agency selection of Contractor(s) Oct.-Dec. 2008
SBWMA & Member Agencies complete contract negotiations Jan.-Mar. 2009
Member Agencies approve Franchise Agreements April-June 2009
Rollout of new services begins July 1, 2010-Jan. 1, 2011

> RethinkWaste.or
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SBWMA RFP Process
Atherton Presentation

Residential Programs

¢ Core Collection Services
Wheeled carts (32-96 gallon sizes); automated collection vehicles
Curbside, back/side yard additional fee
Weekly solid waste collection

Weekly commingled (“single stream™) recyclables gellection, includes
used o1l & oil filters, and battery and cell phones

Weekly organic materials (plant materials and food scraps) collection
Twice annual on-call collection services
Holiday tree collection services

* Optional Collection Services

Expanded on call service (HHW, e-waste and universal waste)
Community clean up and e-waste events

b= RethinkWaste. org
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SBWMA RFP Process
Atherton Presentation

Multi-Family/Commercial Programs

* Core Collection Services

Solid waste collection - No change 1n collection

Recycling service
Continue at no cost to customer
Convert to single stream recyclables collection
Food waste — continue existing program

Technical assistance

* Optional Collection Services

Roll out of mandatory recycling service to all customers; customers
can opt out

Shared recycling bins/provision of tenant containers
Drop-oft e-waste events

Wet/dry collection option

> RethinkWaste.or
\-‘ Sauth Bayside Waste Management Authe Fity 7




SBWMA RFP Process
Atherton Presentation

Member Agency Facilities

Core Services for Member Agency Facilities

Solid Waste Collection
Single Stream and Source Separated Recycling Collection

Organics Recycling Collection

Public Street Litter, Parks and Parking Lot Solid Waste
and Recycling Collection

Annual On-Call Collection Service

Venues and Events Solid Waste, Recycling and Organics
Collection

Shared Recycling Bins Downtown

Optional Services for Member Agency Facilities

RethlnkWaste org

On-Call Bulky Item Collection



SBWMA RFP Process
Atherton Presentation

Shoreway Facility Programs

Core Services
Single stream processing equipment
Expanded tipping area for food scraps and plant materials
Expansion of transter area for greater C&I*fecovery
Trattic improvements
New public recycling and drop off center

MRF equipment installation and start-up to begin prior to
expiration of the existing contract

b= RethinkWaste. org
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SBWMA RFP Process
Atherton Presentation

Leveling the Playing Field

* Prescribing certain operational assumptions for
Collection Services Proposets

- Standardized cart sizes, use of new collection
vehicles, use of new commercial eollection
containers, labot rates from CBAs, # of
accounts, etc.

* Similar approach for Operations Proposers

- New equipment for rolling stock and transfer
vehicles, labor rates from CBAs, tonnage, etc.

b= RethinkWaste. org
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SBWMA RFP Process
Atherton Presentation

Core Process and Contract Terms

Board and proposer code of conduct

Two collection districts option

Labor based on existing collective bargaining agreements; and
includes worker retention policy

10 years with term extension negotiated in year 7

“Fixed Price”; indexed annually; 2008 costs “trued up” in 2010; no
detailed annual rate review; no cost reconciliationfeXcept for tons
and disposal and processing costs).

Rate setting
Member agencies set customers’ collection rates
SBWMA Board sets rates for Shoreway facility
Liquidated damages “automatically” assessed
Performance incentive/disincentive options
Alternative fuel and environmental enhancement options

f o RethlnkWaste org
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SBWMA RFP Process
Atherton Presentation

Environmental Enhancements:
Collection REFP

* RIFP documents will ask Contractors to propose:

-Sustainable business practices such as alternative fuel
vehicles, green building, using re-refined oil in vehicles,
buying recycled-content products, minimizing impacts
on air, water and natural resoutrces associated with
collection services.

-REP suggests utilizing air quality emissions trading
credits to offset or mitigate GHG emissions impacts in
the SBWMA service area. Emissions trading may
become part of AB 32 implementation by 2012.

b= RethinkWaste. org
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SBWMA RFP Process
Atherton Presentation

Estimated Rate Impact*®

* DPrevious estimates ranged from 3.22% to 10.75%, excluding
one-time costs associated with rollout of new collection services.

One-time costs include items such as development of a new
cotp. yard (if necessary), delivery of new carts and bins to
customers, and public education and outreach.

* New cost estimates for Shoreway improvements will probably
add another 2.5-3.0 percentage points to the above estimates.

* Other Bay area communities have seen rate increases ot 15-30%
associated with significant program conversions like what s

proposed for the SBWMA service area.

> RethinkWaste.or
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DRAFT MINUTES
Town of Atherton
CITY COUNCIL/ATHERTON CHANNEL
DRAINAGE DISTRICT
JULY 18, 2007
5:00 P.M.
Meeting Room

Town Administrative Offices
91 Ashfield Road
Atherton, California

Special Meeting

The meeting was called to order by Mayor Alan Carlson at 5:00 p.m.
ROLL CALL
PRESENT: James R. Janz
Jerry Carlson
Charles E. Marsala
Alan B. Carlson
Kathy McKeithen
PUBLIC COMMENTS

There were no public comments.

CLOSED SESSION

A. CONFERENCE WITH LEGAL COUNSEL - Existing Litigation pursuant
to Subsection (a) of Government Code Section 54956.9

Lamb vs. Town of Atherton, et al.
Superior Court of California, San Mateo County, CIV 461630

Town of Atherton vs. Sequoia Union High School District, et al.
Superior Court of California, San Mateo County, CIV 458899

B. CONFERENCE WITH LEGAL COUNSEL - ANTICIPATED
LITIGATION
Initiation of litigation pursuant to subsection (c) of Government Code
Section 54956.9:

One (1) potential case

Town of Atherton City Council Minutes Special Meeting July 18, 2007
Page 1 of 2



C. CONFERENCE WITH LEGAL COUNSEL - ANTICIPATED
LITIGATION
Significant exposure to litigation pursuant to subsection (b) of Government
Code Section 54956.9:

One (1) potential case

D. LIABILITY CLAIMS - pursuant to Government Code Section 54956.95

Claimant: Mavel Guitron
Agency Claimed Against: Town of Atherton

E. PUBLIC EMPLOYMENT/PUBLIC PERFORMANCE EVALUATION -
pursuant to Government Code Section 54957(b)(1)

Title: City Manager

PUBLIC EMPLOYEE PERFORMANCE EVALUATION - pursuant to
Government Code Section 54957(b)(1)

Title: City Attorney

RECONVENE TO OPEN SESSION

Report of action taken.

City Attorney Marc Hynes reported out of closed session as follows: There was not
reportable action taken on Items A through E.

ADJOURN

The meeting was adjourned by Mayor Alan Carlson at 6:15 p.m.

Respectfully submitted,

Alan B. Carlson
Mayor

Minutes Prepared by:
Kathi Hamilton
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DRAFT MINUTES
Town of Atherton
CITY COUNCIL/ATHERTON CHANNEL
DRAINAGE DISTRICT
JULY 18, 2007
7:00 p.m.

TOWN COUNCIL CHAMBERS
94 Ashfield Road
Atherton, California

REGULAR MEETING

Mayor Alan Carlson called the meeting to order at 7:00 p.m.
1. PLEDGE OF ALLEGIANCE
2. ROLL CALL
PRESENT: JamesR. Janz
Jerry Carlson
Charles E. Marsala
Alan B. Carlson
Kathy McKeithen
City Manager Jim Robinson and City Attorney Marc Hynes were also present.

3. PRESENTATIONS

A. Certificates of Appreciation for Outgoing Members of the General Plan
Committee

Mayor Alan Carlson presented Certificates of Appreciation to outgoing General
Plan Committee Members James Ransohoff and Barbara Shoor (not present)
and thanked them for their service to the Town.

B. Citizens for Clean Air in Atherton

Vada Lee Jones, represented Citizens for Clean Air in Atherton, and gave a
presentation regarding the dangers of wood smoke.

Mayor Alan Carlson referred the matter to the Environmental Programs
Committee for review.

C. Annual Tree Awards — Atherton Tree Committee

Town of Atherton City Council/Channel Drainage District Minutes—July 18, 2007
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On behalf of the Tree Committee, Town Arborist Kathy Hughes Anderson
presented the Annual Tree Awards to Marylue Timpson, a Live Oak; Rafi
Bamdad, Olive trees; and Zach Whitman, Black Walnuts. Tree Committee
Members, Denise Kupperman and Marion Oster were also present.

PUBLIC COMMENTS
Rosemary Maulbetsch, Atherton, encouraged members of the audience to attend

Menlo College’s event, Musice@Menlo. She requested Council send a representative
to the final concert.

Shirley Carlson, Park and Recreation Commissioner, announced an upcoming
fundraiser to be held at Holbrook-Palmer Park, “Swing in the Park” Barbecue,
September 9, 2007, at 2 p.m.

Denise Kupperman, Tree Committee Member, said the committee was working on a
project, Trees for EI Camino. A community surette was scheduled for September 18,
2007, at Holbrook-Palmer Park, at 7 p.m. She encouraged everyone to attend.

Melinda Tevis, Atherton, spoke regarding the most recent Grand Jury report and
what the Town’s policy was regarding emails between the City Manager and Council
Members.

City Attorney Marc Hynes stated one needed to make a public records request for
particular records. The Town had an Email Policy and ordinarily emails were not
considered records in a traditional sense. Any emails retained by the Town as records
would be disclosed.

STAFF REPORTS

e City Attorney Marc Hynes reported out of Closed Session that no reportable
action was taken on Items A - E.

A. CONFERENCE WITH LEGAL COUNSEL - Existing Litigation
pursuant to Subsection (a) of Government Code Section 54956.9

Lamb vs. Town of Atherton, et al.
Superior Court of California, San Mateo County, CIV 461630

Town of Atherton vs. Sequoia Union High School District, et al.
Superior Court of California, San Mateo County, CIV 458899

B. CONFERENCE WITH LEGAL COUNSEL - ANTICIPATED
LITIGATION
Initiation of litigation pursuant to subsection (c) of Government Code
Section 54956.9:

Town of Atherton City Council/Channel Drainage District Minutes—July 18, 2007
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One (1) potential case

CONFERENCE WITH LEGAL COUNSEL - ANTICIPATED
LITIGATION

Significant exposure to litigation pursuant to subsection (b) of
Government Code Section 54956.9:

One (1) potential case

LIABILITY CLAIMS - pursuant to Government Code Section
54956.95

Claimant: Mavel Guitron
Agency Claimed Against: Town of Atherton

PUBLIC EMPLOYMENT/PUBLIC PERFORMANCE EVALUATION
— pursuant to Government Code Section 54957(b)(1)

Title: City Manager

PUBLIC EMPLOYEE PERFORMANCE EVALUATION - pursuant to
Government Code Section 54957(b)(1)

Title: City Attorney

City Manager Jim Robinson noted that the recent accident that occurred on
Watkins Avenue and El Camino Real was discussed at the Menlo Park City
Council meeting where the item was referred to the Planning Commission for
further traffic study. Regarding Item No. 16 on the Consent Calendar, he noted
the Screening Committee met to interview an additional candidate after the
agenda was posted and requested adding the recommendation that Bob Oster
be appointed to the Audit Committee. He announced the South Bayside Waste
Management Agency (SBWMA) was holding a reception celebrating its 25™
Anniversary. He noted that the Town was required to respond to the most
recent Civil Grand Jury report by October 1, 2007.

COMMUNITY ORGANIZATION ROUNDTABLE REPORT

MID-PENINSULA COMMUNITY MEDIA CENTER

Annie Folger, Executive Director, gave an overview of activities at the Mid-Peninsula
Community Media Center. The Media Center was a public access organization

serving Atherton, Palo Alto, East Palo Alto, and Menlo Park. She introduced Michael
DiBattista, the Atherton resident who served on the Board.

Town of Atherton City Council/Channel Drainage District Minutes—July 18, 2007
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10.

11.

CONSENT CALENDAR (Items 7-21)

Council Member Marsala noted a minor correction in the Regular Minutes of June 20,
2007. The word “not” was in error and would be removed from page 7, second
paragraph, second sentence of Item No. 25.

Regarding Item No. 10, Council Member McKeithen requested another performance
evaluation report in six months. Regarding Item No. 15, she requested the insurance
be raised to $2 million. She requested Item No. 12 be removed for discussion.

Regarding Item No. 17, Vice Mayor Janz clarified that Patrol Car #5 would be retired
from patrol service but be utilized for non-patrol activity.

In response to Council Member Jerry Carlson regarding Item No. 15, Code
Enforcement Officer Bob Cushing clarified if he were called for service, he would work
a full four hours and work less hours on another day.

MOTION - to approve the Consent Calendar as presented, with the exception of Item
No. 12, which was removed from the Consent Calendar and placed at the end of the
Regular Agenda for discussion; that the required insurance be raised to $2 million
with respect to Item No. 15; and with respect to Item No. 16, Bob Oster was
recommended by the Screening Committee and appointed to the Audit Committee

M/S  Janz/J.Carlson Ayes: 5  Noes: 0 Absent: 0 Abstain: 0

APPROVED MINUTES OF THE SPECIAL CITY COUNCIL CLOSED SESSION
OF JUNE 18, 2007; THE SPECIAL CITY COUNCIL MEETING OF JUNE 18, 2007;
THE SPECIAL CITY COUNCIL CLOSED SESSION OF JUNE 20, 2007, AND THE
REGULAR CITY COUNCIL MEETING OF JUNE 20, 2007

APPROVED OF BILLS AND CLAIMS FOR JUNE 2007 IN THE AMOUNT OF $
939,950

ACCEPTED MONTHLY FINANCIAL REPORT FOR JUNE 2007

PERFORMANCE REPORT OF TOWN LANDSCAPING CONTRACT WITH
COMMERCIAL ENVIRONMENTAL LANDSCAPE

Approved that Commercial Environmental Landscape (CEL) is retained to continue
performing landscaping duties in various locations in the Town of Atherton. Further,
another performance report would be due in six months.

APPROVAL OF PLANS AND SPECIFICATIONS AND AUTHORIZATION TO
ADVERTISE THE HOLBROOK PALMER PARK WALKING PATH PROJECT,
PROJECT NO. 07-001

Approved the plans and specifications and authorize advertisement for bids for the
Holbrook Palmer Park Walking Path Project, Project No. 07-001.
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13.

14.

15.

16.

17.

Agenda for discussion.)

SECOND READING AND ADOPTION OF AN ORDINANCE AMENDING CHAPTER
17 OF THE ATHERTON MUNICIPAL CODE REGULATING BASEMENTS

Adopted Ordinance 571, “ AN ORDINANCE OF THE CITY COUNCIL OF THE
TOWN OF ATHERTON ADDING SECTION 17.08.032 and AMENDING SECTIONS
17.08.0020, 17.08.54 and 17.36.190 OF THE ATHERTON MUNICIPAL CODE
PLACING LIMITS ON BASEMENTS WITHIN THE TOWN OF ATHERTON.”

ACCEPTANCE OF WORK, AUTHORIZATION TO RECORD NOTICE OF
COMPLETION, AND APPROVAL OF SPRING MICRO-SURFACING PROJECT,
PROJECT NO. 06-003

Accepted work, authorized recording of a Notice of Completion, and authorized
payment of retainer for a total contract amount of $68,863.30.

APPROVAL OF A PROFESSIONAL SERVICES AGREEMENT BETWEEN THE
TOWN OF ATHERTON AND CSG CONSULTANTS, INC., FOR CODE
ENFORCEMENT SERVICES

Approved the attached Agreement for Professional Services with CSG Consultants,
Inc., to provide Code Enforcement Services to the Town of Atherton.

ACCEPT AND APPROVE THE RECOMMENDATION OF THE CITY COUNCIL
SCREENING COMMITTEE FOR APPOINTMENTS TO THE AUDIT
COMMITTEE, THE PARK AND RECREATION COMMISSION, AND THE
ENVIRONMENTAL PROGRAMS COMMITTEE

Accepted and approved the recommendation of the City Council Screening
Committee to appoint members to Town commissions and committees

POLICE DEPARTMENT PURCHASE OF POLICE VEHICLES FOR FY 2007-08
Authorized the Town to “piggy back” on the City and County of San Francisco’s bid in

order to purchase two police vehicles (one marked, one unmarked) for the fiscal 2007-
2008 budget cycle for a total cost not to exceed $45,568.00.
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18.

19.

20.

21.

ACCEPTANCE OF WORK, AUTHORIZATION TO RECORD NOTICE OF
COMPLETION AND APPROVAL OF CONTRACT CHANGE ORDERS IN THE
AMOUNT OF $173,663.50 FOR THE PROJECT NUMBER 05-003

Accepted the work, authorized recording of a Notice of Completion and approved
contract change orders in the amount of $173,663.50 for the Valparaiso Avenue Street
Reconstruction Project, Project No.05-003.

PUBLIC HEARINGS (Items 19-21)

APPEAL REGARDING 55 BELBROOK WAY (Continued from June 20, 2007)

Mayor Carlson noted, at the request of the appellant, the item was continued to the
City Council meeting of September 19, 2007.

APPEAL REGARDING 94 TALLWOOD Continued from June 20 2007)

Mayor Carlson noted, the item was continued to the City Council meeting of
September 19, 2007.

INTRODUCTION OF AN ORDINANCE RATIFYING ORDINANCE NO. 29 OF
THE MENLO PARK FIRE PROTECTION DISTRICT AMENDING DISTRICT
FIRE PREVENTION CODE PERTAINING TO AUTOMATIC FIRE SPRINKLER
SYSTEM REQUIREMENTS IN THE TOWN OF ATHERTON AND ACTION
REGARDING MENLO PARK FIRE PROTECTION DISTRICT REVIEW AND
APPROVAL OF ACCESS AND WATER SUPPLY

City Attorney Marc Hynes presented the staff report. The first item before the
Council was the ordinance which would ratify the provisions of Ordinance No. 29 of
the Menlo Park Fire Protection District (MPFPD) relative to fire sprinkler
requirements, with the clarification in section 2 that sprinkler systems would be
required in any new basement constructed regardless of size. If the ordinance was
adopted, it would supplant the previous ordinance adopted by the Town. Secondly, the
letter delegating authority to the MPFPD relative to approval of access and water
supply was in draft form to enable any changes, comments, or revisions. The last
paragraph was designed to not only provide what the MPFPD was authorized to do,
but also to point out the MPFPD would be responsible for collecting charges,
monitoring conditions, and final approval signoffs.

Council Member McKeithen clarified that Ordinance 551 would be superseded by the
proposed ordinance.

Mayor Alan Carlson suggested adding a paragraph to the letter giving authorization to
MPFPD for fire apparatus access and water supply that said the authorization was
effective until revoked by the Town Council.

Council Member Jerry Carlson asked how the fees were set by MPFPD.
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City Attorney Hynes said the MPFPD was obliged to set fees that reflected services
reasonably borne, just as cities/towns were. The MPFPD would be required to notify
the Town of fee changes.

Vice Mayor Janz suggested adding an acknowledgement paragraph for MPFPD Chief
Shapelhouman to sign and return to the Town.

Mayor Carlson opened the public hearing. No one came forward to speak, and Mayor
Carlson closed the public hearing.

MOTION - to introduce for first reading, “AN ORDINANCE OF THE CITY
COUNCIL OF THE TOWN OF ATHERTON RATIFYING ORDINANCE NO. 29 OF
THE MENLO PARK FIRE PROTECTION DISTRICT AMENDING DISTRICT
FIRE PREVENTION CODE PERTAINING TO AUTOMATIC FIRE SPRINKLER
SYSTEM REQUIREMENTS IN THE TOWN OF ATHERTON,” and waive reading
beyond the title.

M/S J.Carlson/Janz Ayes: 5  Noes: 0 Absent: 0 Abstain: 0

MOTION - to approve the draft letter authorizing the Chief of the Menlo Park Fire
Protection District to administer provisions in Article 9 of the California Building
Standards Code relating to fire apparatus access, access roads, fire hydrant systems,
and required water supply fire flow requirements and fire hydrant location and
distribution in the Town with the addition of a paragraph stating, “this authorization
shall remain in full force and effect until revoked by the Town of Atherton,” and
requiring an acknowledgement and agreed to by a representative of the MPFPD,
namely, Chief Harold Shapelhouman and the Town Building Official, Mike Wasmann

M/S McKeithen/Janz Ayes: 5  Noes: 0 Absent: 0 Abstain: 0

REGULAR AGENDA (Item 22-27)

22.

DISCUSSION REGARDING A REQUEST FROM MENLO-ATHERTON LITTLE
LEAGUE TO RECONSIDER A PROVISION IN THEIR AGREEMENT TO LEAVE
THE BACKSTOP IN PLACE FOR THE FORESEEABLE FUTURE AT
HOLBROOK-PALMER PARK

City Manager Jim Robinson referred to an email from the Menlo-Atherton Little
League (M-ALL) requesting to leave the backstop in place for the foreseeable future at
Holbrook-Palmer Park. The current agreement adopted in 2000 stipulated the
backstop would be in place from February through June. Because of the issue of
maintenance and repair in putting it up and taking it down, the M-ALL was
requesting to leave the backstop in place.

Mayor Alan Carlson gave a brief background as to the reason the backstop was taken

down: there was a fear if it stayed up during the off season, people would play baseball
and litter the park; none of which came to pass. The issue was that each time you take
the backstop down it gets damaged.
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23.

Council Member Marsala suggested the item be referred to the Park and Recreation
Commission.

Council Member McKeithen thought if the item were referred to the Park &
Recreation Commission, the Commission should verify there were no other costs borne
by the Town that were not reimbursed.

Shirley Carlson, Park and Recreation Commissioner, had a concern regarding the
backstop remaining up throughout the year. She believed the backstop was in poor
condition because of the way it was stored. She wanted the item referred to the
Commission.

Mayor Carlson was not opposed to referring the item to the Park and Recreation
Commission; however, pending final action of the Council in September, the backstop
could remain.

Council Member Jerry Carlson thought it was appropriate to refer the item to the
Park and Recreation Commission and that the Commission consider a condition that
the backstop be kept in good condition and not become an eyesore.

MOTION - to refer the item to the Park and Recreation Commission to consider the
request from Menlo-Atherton Little League to maintain the baseball backstop at
Holbrook-Palmer Park on a year-round basis, to maintain it in good condition, and to
consider whether any cost savings should be remitted to the Town

M/S McKeithen/J.Carlson Ayes: 5  Noes: 0 Absent: 0 Abstain: 0

REPORT REGARDING THE REVIEW OF OPEN BUILDING PERMITS BY
MENLO PARK FIRE PROTECTION DISTRICT AND THE TOWN OF
ATHERTON BUILDING DEPARTMENT

Building Official Mike Wasmann presented the staff report. At its June 20, 2007,
Council meeting, Council directed staff to work in cooperation with the Menlo Park
Fire Protection District (MPFPD) to review open building permits. He and Bob Blach,
MPFPD, reviewed 257 open permits.

Bob Blach, MPFPD, indicated that 7 out of the 32 new construction permits Council
directed to be reviewed had not been reviewed by the MPFPD, with some of the 7 being
pre-sprinkler ordinance enactment. Out of the 257 open permits, there were 21 that
warranted further investigation. Of those, some were below the criteria of 50%, some
were above, and some were flag lot situations. The 21 permits were looked at by
suppression personnel who noted some of the worse conditions were that of existing
nonconforming conditions. The MPFPD would use the information to update
preplans, i.e. fire suppression personnel would know where problems of access or
water flow existed ahead of time in order to change strategies.
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Council Member Jerry Carlson was pleased that the Town and MPFPD worked
together to accomplish the task, and the other members of Council commended both
staff members.

Council Member McKeithen clarified that the MPFPD would not contact the
homeowners of the 21 properties and mandate changes to accommodate the needs. She
gueried whether the MPFPD would notify the homeowners of the issues.

MPFPD Chief Harold Shapelhouman stated the MPFPD did not intend to notify
homeowners currently because Council indicated that any information gathered from
the review was to be advisory only. If Council so desired, the MPFPD would notify
property owners of any tactical issues.

A discussion ensued regarding the merits of notifying homeowners of access and water
flow issues without making any requirements. Building Official Wasmann believed
notifying homeowners, especially nonconforming and legally created sites, would be
beneficial to those homeowners who were unaware of any problems.

Mayor Carlson was pleased with the new era of cooperation between the Town and
MPFPD. He suggested devoting an issue of the Athertonian to MPFPD to inform
residents of the issues the MPFPD would be concerned about if there were a fire at
their home, e.g., “Do you live down a driveway that is more than 20 feet long?”” The
article could also inform residents they could call the MPFPD/Town if they had
concerns and someone would inspect the property.

MPFPD Chief Shapelhouman appreciated the Mayor’s comments. On behalf of the
MPFPD, he believed both jurisdictions had come a long way. Additionally, working
together with Cal Water regarding areas where water pressure was not good was
essential to solving the problems.

Council Member McKeithen requested that Building Official Wasmann work with
MPFPD to notify those homeowners what the pitfalls were around their property with
regard to water access and water flow.

Council Member Jerry Carlson concurred with Mayor Carlson’s suggestion to use the
Athertonian to inform residents. Contacting individuals to point out any risk on their
properties as a point of information was also appropriate.

Discussion ensued on the appropriateness of notifying residents of issues. The
consensus was to only notify those residents identified in the review.

MOTION - to direct staff to cooperate with the MPFPD in devoting an issue of the
Athertonian to fire prevention, specifically designed to ask/elicit information from
homeowners that would be of value to them and the MPFPD; to direct staff to request
the MPFPD notify those property owners with fire issues and send a copy of the letters
to the Town

M/S A.Carlson/McKeithen Ayes: 5 Noes:0 Absent: 0 Abstain: 0
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24,

CONSIDERATION OF TOWN PARTICIPATION IN AN AMOUNT UP TO $100,000
IN THE COST OF INSTALLING A TRAFFIC SIGNAL ON MIDDLEFIELD ROAD
AT ENCINAL AVENUE

Public Works Director Duncan Jones presented the staff report. In the preliminary
findings in the BKF Engineers report indicated that the Encinal intersection was a
level of service F. The Menlo Park School District (MPSD, in its preliminary report
presented to the Transportation Committee, indicated the Encinal intersection would
need a traffic signal with the increase in traffic generated from school improvements;
however, the MPSD thought the cost should be borne by all the entities that
contributed traffic to the intersections. Ahmad Sheikholeslami, MPSD, was also
present to respond to questions.

Mayor Alan Carlson said MPSD made a lengthy presentation at the Transportation
Committee which included a traffic signal and the parking lot entrance. Because the
MPSD needed answers quickly, Mayor Carlson brought the item forward. With
respect to the traffic signal, the MPSD had done all its planning to date on the basis
that a signal would be installed. Neither entity had the funds to pay for the signal on
its own.

Public Works Director Jones said the staff recommendation of $100,000 was intended
to be a maximum, with the traffic studies to develop a proportionate share based on
the traffic of each entity.

Ahmad Sheikholeslami, Facility Planner, MPSD, said the current situation indicated
the area warranted a traffic signal and was an important mitigation for increasing the
school to K-5. The MPSD wanted to work cooperatively with the Town and the City of
Menlo Park to signalize the intersection with a solution that worked for everyone.

Discussion ensued regarding proportional costs and how they would be divided, as well
as the ongoing traffic study by MPSD and the effects on any intersections being added,
school entrances, and other existing intersections.

Mayor Carlson said there were two issues before the Council that evening: 1) to accept
the fact that the intersection warranted a traffic signal; and 2) whether the Town
would financially participate on some degree/basis.

Ahmad Sheikholeslami said the MPSD’s mission was to educate children. The growth
in the community resulted in the need to increase capacity at Encinal School. Laurel
School was reconfigured to K-3 with a reduction in enrollment to 400 students.
Encinal School was reconfigured to K-5 with an increased enrollment to a peak
capacity of 700. Some of the largest growth was occurring in the Lindenwood area. If
the traffic signal could not be mitigated, the MPSD’s option would be to embark on a
full Environmental Impact Report process, which would take longer and cost more.
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Lou Paponis, Atherton, spoke regarding the Transportation Committee meeting held
on July 10, 2007, and the request by the Menlo Park School District for partial funding
of a traffic signal. He believed there was a small percentage of Atherton students
attending Encinal School; therefore, the Town was not benefiting from the educational
opportunity and should not be responsible for the cost of the traffic signal.

Vice Mayor Janz said the intersection warranted a signal currently, there was an
opportunity to negotiate with all parties, and he wanted to pursue the matter.

Council Member Marsala concurred with his colleague and said traffic came from
Menlo Park as well and the Town needed to seek help from neighbors to offset costs.

Council Member McKeithen had a number of concerns. The preliminary results from
the BKF study were not included for review. She traveled Middlefield Road often and
believed the problem at Encinal School occurred three times a day for 15 minutes. For
the Town to pay $100,000 for a traffic signal to basically clear up their problem was
wrong. She believed the obligation belonged to the City of Menlo Park and the MPSD,
first and foremost, to correct any problems. She needed more information as the
matter went forward.

Mayor Carlson accepted the fact that the study indicated a traffic signal was
warranted. The first question was whether the Council would give permission for the
installation of a traffic signal. The second question was that installation of the traffic
light would be contingent upon a financial plan among the three entities.

Council Member Carlson agreed a traffic signal was needed and queried whether there
was an opportunity for a grant. He thought the three entities should participate and
would all benefit from the installation of a traffic signal.

Public Works Director Jones said staff was looking into a new grant that funded traffic
signals and was determining when the grant cycle began. Additionally, there was the
Hazard Elimination Safety Grant, which was very competitive and staff was
considering.

MOTION - to agree to the installation of a traffic light at the intersection of
Middlefield Road and Encinal Avenue contingent upon acceptable financial
participation and agreement among the three jurisdictions, the City of Menlo Park,
Menlo Park School District, and the Town of Atherton, with the understanding
whatever was resolved with respect to an entrance/exit on Middlefield Road could be
done in a safe manner

Council Member Carlson clarified the proportional splitting of costs should only apply
to the traffic signal.

M/S A.Carlson/J.Carlson Ayes: 5  Noes: 0 Absent: 0 Abstain: 0
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25.

CONSIDERATION AND POSSIBLE ACTION TO ALLOW AN ENTRANCE TO
MIDDLEFIELD ROAD FROM THE NEW TEACHERS’ PARKING LOT AT
ENCINAL SCHOOL

Mayor Alan Carlson said when the Menlo Park School District (MPSD) first began its
planning, it came to the Town to talk about the north parking lot. Because the General
Plan discouraged adding more entrances to Middlefield Road, Town staff
recommended putting the entrance on Prior Lane, which brought the neighbors to the
forefront who had concerns with it. The MPSD went back to the drawing board and
came back with two plans: 1) Plan A had the entrance on Prior Lane; and 2) Plan B
had the entrance on Middlefield. Plan B added four parking spaces to the lot over
what would be if the entrance was on Prior Lane. The MPSD indicated the Town
should select what was best for the Town; either plan would be acceptable to MPSD.

Public Works Director Duncan Jones said based on the concerns of the Prior Lane
residents, the fact the General Plan wanted to limit access to both Middlefield Road
and Alameda de las Pulgas for residential entrances, and the fact that MPSD’s request
was a special case, staff believed the Council could justify approving Plan B as an
exception to the General Plan.

Ahmad Sheikholeslami, MPSD, said from MPSD’s viewpoint, the benefit of Plan B
would be clearing parent/event traffic off of Prior Lane and being a good neighbor.

Council Member McKeithen clarified the north parking lot would only be used by staff
during events as well. Other issues regarding possible traffic tie-ups were discussed.

Vice Mayor Janz did not believe there was a problem allowing the access off of
Middlefield Road because the General Plan also promoted keeping residential cul-de-
sacs quiet and residential, which took precedence over access points off of Middlefield
Road.

Herb Burkard, Atherton, thought the MPSD had shown consideration for neighbors
and was very cooperative. He favored Plan B.

Council consensus favored the Plan B. Council Member Marsala made the following
motion:

MOTION - that the Council recommend the entrance be off of Middlefield Road as
described in Plan B

Mayor Carlson recommended the following amendment:

AMENDMENT - to direct staff to withhold an Encroachment Permit with respect to
any plan other than the entrance of Middlefield Road

The maker of the motion accepted the amendment.

AM/S Marsala/Janz Ayes: 5  Noes: 0 Absent: 0 Abstain: 0
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26.

Mayor Alan Carlson called for a recess at 9:54 p.m. The meeting was reconvened at
10:00 p.m.

CONSIDERATION AND POSSIBLE ACTION REGARDING ESTABLISHING A
BUDGET FOR THE ENVIRONMENTAL PROGRAMS COMMITTEE

Council Member Marsala noted the Environmental Programs Committee (EPC) was
allotted $6,000 in the past fiscal year of which the EPC spent $3,250. The EPC
received in-kind donations of $9,500 and cash donations of $4,500, totally $15,000 in
donations for programs. He reviewed some of the activities of the EPC. Valerie
Gardner, EPC member, started a Yahoo group on the EPC website where people had
begun to ask questions regarding solar alternatives. Additionally, out of the $13,800
budget request, $3,800 was needed for Jill Boone to perform the study for a baseline
regarding CO2 emissions. The remaining $10,000 was needed for expenses. He
believed the EPC would be very frugal and wise on how to use the funds for outreach.

Council Member McKeithen believed the request for a C02 emissions study had come
before the Council twice, and twice the Council did not wish to consider it. At the past
two Finance Committee meetings, the issue of wanting to see what happened regarding
Earth Day expenses was raised. Only recently, had warrants been paid and the
account had not been closed. The Finance Committee had repeatedly asked to see a
budget request and would like to approve a budget for the EPC. She believed the item
should go back to the Finance Committee for review.

Mayor Alan Carlson did not agree. He did not believe the Finance Committee had the
scope of authority it might believe it had. He did not find the budget request excessive
or lacking in detail that would prevent the Council from acting that evening.

Council Member Jerry Carlson experienced some frustration with the lack of response
to the Finance Committee’s request for information to expedite the budget request
process. He thought the $1,750 that was not needed should be taken out of the total
request. He was pleasantly surprised at the level of detail that was presented that
evening. He wanted to see a structure, a reasonable charter for the EPC and the Town,
the Council could approve.

Vice Mayor Janz said he was not aware that the Council was against CO2 being called
a greenhouse gas. In fact, the Council approved joining ICLEI, one of the tasks of
which was to measure the Town’s greenhouse footprint to develop proposals to find
solutions. Additionally, the Council ratified the U.S. Mayors’ Climate Protection
Agreement which specifically addressed that cities should call on state and federal
governments to deal with global warming, etc. He was in favor of approving the
budget request.

Council Member Marsala recalled that the request to fund the CO2 emissions study
that came before the Council in April had actually been deferred, rather than rejected,
until the budget hearing. He explained the difficulties in trying to finalize expenses
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27.

regarding Earth Day activities and issues with the Finance Department to solve the
problems. He would prefer that the budget be kept at $10,000 with the caveat that the
EPC did not have to expend the entire amount. Activities sometime arose that were
not planned for and other activities were paid with donations. Having the money in
the budget allowed for flexibility.

Mayor Carlson expressed concern for any committee designating expenditures in its
budget that were policy issues for the Town. He was in favor of approving the EPC
budget request of $10,000 with the express proviso that the EPC not enter into any
agreements with consultants regarding greenhouse gases without the approval of
Council.

A discussion ensued regarding approval of funds to perform a baseline study of CO2
emissions. AB32 was enacted and would ultimately require a baseline study. Choosing
a consultant should follow the normal process for selection. Some cities had entered
into a consortium to use the same consultant to reduce costs. Further, discussion
ensued regarding staff time spent on EPC activities.

MOTION - to approve a budget of $10,000 for the Environmental Programs
Committee

M/S A.Carlson/McKeithen Ayes: 5 Noes:0 Absent: 0 Abstain: 0

SELECTION OF A CONSULTING FIRM TO ASSIST IN THE RECRUITMENT OF
A CITY MANAGER

The Council entered into a discussion regarding the selection of a consulting firm to
assist in the recruitment of a City Manager. There was agreement among all the
Council Members that all three firms had the ability to perform the job and were
generally impressed by all three representatives who spoke to the Council.

Bob Jenkins, recommended the Council consider Finance Director John Johns as a
candidate on the “short list” for appointment as City Manager.

After further discussion, Council Member McKeithen made the following motion:
MOTION - to choose Avery and Associates to lead the search for a City Manager
M/S McKeithen/Janz Ayes: 5  Noes: 0 Absent: 0 Abstain: 0

MOTION - that the agreement be approved as to form by the City Attorney based on
the proposal submitted by Avery and Associates on May 29, 2007

M/S McKeithen/Janz Ayes: 5 Noes:0 Absent: 0 Abstain: 0
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12.

APPROVAL OF AN AMENDMENT TO THE AGREEMENT WITH NEAL
MARTIN AND ASSOCIATES FOR PLANNING SERVICES

Council Member McKeithen said the staff report suggested the 5% increase was
included in the budget; however, the budget included a 3% increase. Additionally,
Neal Martin and Associates had been providing the Town an Assistant Planner at the
rate of $55.00/hour and she clarified that would be increased as well. She had some
reservations of approving an increase in the contract amount given the fact that the
Town hired a zoning specialist for work she believed should have been done by Neal
Martin and Associates over the years. She queried who oversaw the work.

City Manager Jim Robinson clarified a 3% was built into the budget as a placeholder
for Town-wide salary adjustments through negotiations or the 70" percentile
adjustment. He was unaware that a 3% figure was in the budget for the Neal Martin
contract, since contract employees were not normally figured in the budget along with
percentage increases for regular employees

Council Member Jerry Carlson was disappointed in the discrepancy between the 3%
and 5%. He suggested the new City Manager review the Planning area. He agreed
with Council Member McKeithen that the Town’s ordinances were not the quality they
should be and too much rework was needed.

Council Member Marsala believed Neal Martin and Associates did a great job for the
Town. The Council modified many ordinances over the years and created some of the
ambiguities itself. He did not think the budget was an issue. He was in favor of the 5%
increase.

Mayor Carlson believed Professional Services Agreements, whether in the budget or
not, ultimately became what the parties agreed upon. He agreed with Council Member
Marsala’s view that staff presented ordinances in recommended form and Council
“tweaked” them into something else. He did not find the request unreasonable, nor
was it unreasonable to review the Town Professional Services Agreements from time to
time.

Council Member McKeithen clarified that Neal Martin and Associates did not receive
an increase in 2005. She did not agree with Council Member Marsala’s perception
that the Town had received good advice; in fact, she believed that some of the advice
had put the Town in a litigious position. She and was not in favor of a 5% increase
that was essentially a reward.

Vice Mayor Janz agreed that the money in the budget was a placeholder and not the
contract. He was in favor of the increase.

Council Member Jerry Carlson said he would approve the increase although he had
reservations.

MOTION - to approve an Amendment to the Agreement with Neal Martin and
Associates for Planning Services
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28.

29

30.

M/S Marsala/Janz Ayes: 4 Noes: 1 (McKeithen) Absent: 0 Abstain: 0

COUNCIL REPORTS

Council Member Jerry Carlson had received many comments regarding the
Atherton Train Station repairs. City Manager Jim Robinson said the Town
offered to utilize its own contractor to expedite the process; however, Caltrain
was reluctant to do that.

Vice Mayor Janz said the CETS group was scheduled to meet later in the
month.

Council Member Marsala said 60 people attended the solar night presentation
and another presentation was scheduled. He noted in the Town of Woodside,
basements on hillside slopes were measured to the ceiling rather than the floor.
He queried when the Non-School Event Guidelines would return to Council.
City Attorney Marc Hynes noted negotiations with the Sequoia Union High
School District might be resolved by September.

PUBLIC COMMENTS

There were no public comments.

ADJOURNMENT

Mayor Alan Carlson adjourned the meeting at 11:08 p.m.

Respectfully submitted,

Kathi Hamilton
Acting City Clerk
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DRAFT MINUTES
Town of Atherton
CITY COUNCIL/ATHERTON CHANNEL
DRAINAGE DISTRICT
THURSDAY, JULY 26, 2007
7:30 AM
Meeting Room

Town Administrative Offices
91 Ashfield Road
Atherton, California

Special Meeting

The meeting was called to order by Mayor Alan Carlson at 7:30 a.m.
ROLL CALL
PRESENT: James R. Janz
Jerry Carlson
Charles E. Marsala
Alan B. Carlson
Kathy McKeithen
PUBLIC COMMENTS
There were no public comments.

CLOSED SESSION

PUBLIC EMPLOYEE APPOINTMENT, PUBLIC EMPLOYMENT -
pursuant to Government Code Section 54957(b)(1)

Title: City Manager

RECONVENE TO OPEN SESSION

Report of action taken.

City Attorney Marc Hynes reported out of Closed Session as follows:
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By unanimous vote of the Council, Wendé Protzman, Assistant to the City Manager,

was appointed Interim City Manager, effective August 1, 2007, and until the

appointment of a new City Manager.

By unanimous vote of the Council, Jim Robinson was approved as a consultant to

provide city manager services, effective August 1, 2007 through December 31, 2007.
ADJOURN

The meeting was adjourned by Mayor Alan Carlson at 9:20 a.m.

Respectfully submitted,

Alan B. Carlson
Mayor

Minutes Prepared by:
Kathi Hamilton
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Payroll Checks

ITEM NO. 8

TOWN OF ATHERTON

CLAIMS LIST

9906 - 10033

Electronic Transfers

A/P Checks

24348 - 24500

$ 14,772
343,738
838,631

TOTAL $1,197,141

I, Wende’ Protzman, Interim City Manager of the Town of Atherton, do hereby certify under
penalty of perjury that the demands listed above, check numbers 9906 - 10033 (payroll) and
24348 - 24500 (accounts payable), and electronic transfers for employees federal payroll taxes
and fees, inclusive, amount to $1,197,141; are true and correct, and that there are sufficient funds
for payment.

Wende’ Protzman
Interim City Manager

The above claims, check numbers 9906 - 10033 (payroll) and 24348 - 24500 (accounts payable),
and electronic transfers for employees federal payroll taxes and fees, inclusive, amount to
$1,197,141; are true and correct, and are authorized for payment.

Alan Carlson
Mayor, Town of Atherton

SOURCE OF FUNDS

101
105
201
202
203
210
211
213
401
402
403
406
610
611
612
715
740

General Fund

Tennis Fund

Special Parcel Tax
Transportation

Gas Tax Fund

Road Construction Impact Fees
Park Grants Fund

Library Special Revenue Fund
General Capital Projects

Storm Drainage

Atherton Channel District
Facilities Construction

Vehicle Replacement
Computer Maint. & Replacement
Administrative Services

Evans Estate

Tree Committee

$769,208
178,450

28,765
84,780

1,473

2,982

8,397
8,522
114,564

TOTAL $1,197,141.




TOWN OF ATHERTON

CLAIMS LIST
August, 2007

Payroll Checks 10039 - 10179
Electronic Transfers
A/P Checks 24503 - 24716

ITEM NO. 8

$ 14,791
587,024
649,065

TOTAL $1,250,880

I, Wende’ Protzman, Interim City Manager of the Town of Atherton, do hereby certify under
penalty of perjury that the demands listed above, check numbers 10039 - 10179 (payroll) and
24503 - 24716 (accounts payable), and electronic transfers for employees federal payroll taxes
and fees, inclusive, amount to $1,088,636; are true and correct, and that there are sufficient funds
for payment.

Wende’ Protzman
Interim City Manager

The above claims, check numbers 9906 - 10033 (payroll) and 24348 - 24500 (accounts payable),
and electronic transfers for employees federal payroll taxes and fees, inclusive, amount to
$1,088,636; are true and correct, and are authorized for payment.

SOURCE OF FUNDS

Alan Carlson
Mayor, Town of Atherton

101
105
201
202
203
210
211
213
401
402
403
406
411
610
611
612
715
740

General Fund

Tennis Fund

Special Parcel Tax
Transportation

Gas Tax Fund

Road Construction Impact Fees
Park Grants Fund

Library Special Revenue Fund
General Capital Projects

Storm Drainage

Atherton Channel District
Facilities Construction

Park Well

Vehicle Replacement
Computer Maint. & Replacement
Administrative Services

Evans Estate

Tree Committee

TOTAL

$1,118823
473
94,047

1,065

1,141

1,303
3,700
24,642
4,790
896

$1,250,880




Item No. 9

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
WENDE C. PROTZMAN, INTERIM CITY MANAGER

FROM: PAULA PIERCE, ASSISTANT FINANCE DIRECTOR

DATE: FOR THE MEETING OF SEPTEMBER 19, 2007

SUBJECT: MONTHLY FINANCIAL REPORT, JULY 2007

RECOMMENDATION:

Receive the Monthly Financial Report for July 2007.

INTRODUCTION:

The attached schedules show revenues, expenditures and fund balance for all funds as of July
31, 2007.

HIGHLIGHTS

General Fund expenditures for the month ended July 31, 2007, have amounted to $1,197,141, or
12% of the $9,824,194 budgeted for the fiscal year. For the month ended July 31, 2007,
General Fund revenues amounted to $1,878,486, or 19% of the $9,862,807 estimated for the
year.

It should be noted that the revenue expense figures provided within this monthly financial report
do not include the effect of yearend adjusting entries and accruals that normally occur as part of
the yearend closing process. However, the Finance Department believes that such revenue and



expense totals represent a close approximation of the totals that will appear within the yearend
financial statements.

FISCAL IMPACT:

None

Prepared by: Approved by:

[s/ Paula Pierce
Paula Pierce Wendé C. Protzman
Assistant Finance Director Interim City Manager




Item No. 10

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
WENDE C. PROTZMAN, INTERIM CITY MANAGER

FROM: PAULA PIERCE, ASSISTANT FINANCE DIRECTOR

DATE: FOR THE MEETING OF SEPTEMBER 19, 2007

SUBJECT: QUARTERLY INVESTMENT REPORT, FOR THE QUARTER ENDED
JUNE 30, 2007

RECOMMENDATION:

Note, receipt and file.

INTRODUCTION:

This is the quarterly status report of the Town’s investments in the Local Agency Investment
Fund (LAIF) and the San Mateo County Investment Pool (SMCIP) for the quarter ending
June, 30, 2007.

DISCUSSION

As of June 30, 2007, the Town had a total investment of $15,058,750. The total interest earning
for the quarter ending June 30, 2007, amounted to $171,357. The funds are invested in the San
Mateo County Investment Pool (SMCIP) and the Local Agency Investment Fund (LAIF).

For the quarter ended June 30, 2007, interest earnings on funds invested with LAIF amounted to
an annual rate of 5.2 percent of the average daily cash balance of funds invested. This compares
to an annual interest earnings of 4.64 percent of the average daily cash balance of funds invested
with San Mateo County Investment Pool.



The interest income credited to Atherton’s investment account by the San Mateo County
Treasurer and by the State of California Treasurer includes interest payments on fixed income
securities held by these entities as well as any gains or losses realized on securities sold during
the reporting interval. Calculations of interest income earned or reported yields do not reflect
any changes in the market value of the fixed income securities held by either the San Mateo
County Pool or the State of California Local Agency Investment Fund.

Investment at SMCIP: San Mateo County Investment Pool is created and managed by the
County Treasurer.

As of June 30, 2007, the County’s investment pool carried investments with a total value of $2.7
billion. The Town’s investment with the San Mateo County Investment Pool as of June 30,
2007, amounted to $9,532,711, or 63 percent of the Town’s total investment holdings.

Investment in LAIF: Local Agency Investment Fund (LAIF) is created and managed by the
California State Treasurer as part of the Treasurer’s Pooled Money Investment Account
(PMIA). According to the State Treasurer, 2,733 local government agencies and special districts
participate in LAIF with total investments amounting to approximately $18.3 billion, or roughly
34 percent of the $54.5 billion that the State Treasurer manages in the PMIA. (Since LAIF
investments are combined with PMIA, the Treasurer does not report the results for LAIF
separately.)

The Town’s investment with LAIF as of June 30, 2007, amounted to $5,526,039, or 37 percent
of the Town’s total investment holdings. The

FISCAL IMPACT:

Informational only.

Prepared by: Approved by:

Paula Pierce Wendé C. Protzman
Asst. Finance Director InterimCity Manager



Item No. 11

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
WENDE C. PROTZMAN, INTERIM CITY MANAGER

FROM: DUNCAN JONES, PUBLIC WORKS DIRECTOR

DATE: FOR THE MEETING OF SEPTEMBER 19, 2007

SUBJECT: AWARD OF CONTRACT TO INFINITI ENGINEERING FOR THE
HOLBROOK PALMER PARK WALKING PATH PROJECT
NUMBER 07-001

RECOMMENDATION:

Award the contract for the Holbrook Palmer Park Walking Path Project, Project No. 07-
001 to Infiniti Engineering, the low bidder on the September 13, 2007 bids, for
$35,702.50, with a 10% construction contingency of $3,570.25, for a total authorization
of $39,272.75; and to authorize the Mayor to sign the contract on behalf of the Town.

INTRODUCTION:

The Landscape Master Plan for Holbrook-Palmer Park included an element to complete
the walking path behind the Playschool, Carriage House and Corporation Yard so that
path users will not need to walk in the roadway in front of these buildings to walk
completely around the park.

The plan includes the installation of a new six (6) foot wide walking path that consists of
a pavement section of 2” AC with 4” base rock for 475 feet in length on the southeast
side of Holbrook-Palmer Park. This will connect to and complete an existing walking
path network located within the park. Also, installation of new redwood fences adjacent
to the corporation yard and removal of two small trees will be required.

ANALYSIS:

Eight bids were received for the Holbrook Palmer Park Walking Path Project as follows:



Staff Report
September 19, 2007

Page 2 of 2
CONTRACTOR LOCATION BID

Infiniti Engineering Oakland $35,702.50
American Asphalt Hayward $47,907.50
Jos. J. Albanese, Inc. Santa Clara $51,511.00
Bellicitti & Pellicciotti Santa Clara $59,990.00
O’Grady Paving, Inc. Mountain View $64,600.00
J.A. Gonsalves & Son Napa $68,100.00
Sposeto Enigneering, Inc. Union City $72,430.00
Dryco Construction, Inc. $74,630.00 $74,630.00

FISCAL IMPACT:

Funding from two block grants will be used for the Holbrook Palmer Park Walking Path
Project: The remaining balance of the 2002 Bond Act RZH Block Grant amount of
$2,980.00 will be used and no additional match is required for this block grant. The 2000
Bond Act RZH Block grant amount of $21,910 requires a 30% match of $9,390, which
will be funded from Parcel Tax Funds and private donations.

One-third of the match funds must be from private donations. Based upon the 2000 Bond
Act grant amount, a private match amount of $3,130 will be needed from private
donations. These donations have been secured from the Holbrook-Palmer Park
Foundation and the Atherton Dames.

Parcel Tax funds in the amount of $9,960 are budgeted for this project in FY 2007-08.
The total funding from these four sources is $37,980.

Bids were received for the project on September 13, 2007. Infiniti Engineering was the
low bidder at $35,702.50. This bid was 6.8% above the engineer’s estimate prepared by
staff, the designer of the project, of $33,440.00. A 10% construction contingency of
$3,570.25 would bring the total authorization to $39,272.75, which is $1,292.75(3.4%)
above the FY 2007-08 Budget. The additional $1,292.75 will also be funded from Parcel
Tax funds.

Prepared By: Approved:
Duncan L. Jones, P.E. Wendé Protzman
Public Works Director Interim City Manager

Attachments: Bid Results



Item No. 12

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCILMEMBERS
FROM: MARC G. HYNES, CITY ATTORNEY
DATE: CITY COUNCIL MEETING OF SEPTEMBER 19, 2007

SUBJECT: SECOND READING AND ADOPTION OF AN ORDINANCE RATIFYING
ORDINANCE NO. 29 OF THE MENLO PARK FIRE PROTECTION
DISTRICT PERTAINING TO AUTOMATIC FIRE SPRINKLER SYSTEM
REQUIREMENTS IN THE TOWN

RECOMMENDATION

Staff recommends that the City Council adopt the attached ordinance ratifying amendments to
the Menlo Park Fire Protection District Code pertaining to fire sprinklers.

BACKGROUND.

The City Council has considered the ordinance and introduced it at a first reading at its meeting
on July 18, 2007. A majority vote of the whole Council, that is three votes, will be required to
adopt the ordinance which will then take effect 30 days from and after its adoption.

Prepared By: Approved By:
Marc G. Hynes Wendé C. Protzman
City Attorney Interim City Manager

Attachment: Proposed Ordinance



ORDINANCE NO.

AN ORDINANCE OF THE CITY COUNCIL OF THE TOWN OF ATHERTON
RATIFYING ORDINANCE NO. 29 OF THE MENLO PARK FIRE PROTECTION
DISTRICT AMENDING DISTRICT FIRE PREVENTION CODE PERTAINING TO
AUTOMATIC FIRE SPRINKLER SYSTEM REQUIREMENTS IN THE TOWN OF

ATHERTON

The City Council of the Town of Atherton does ordain as follows:

SECTION 1: With the additional requirement set out in Section 2 below,
Ordinance No. 29 of the Menlo Park Fire Protection District entitled "An Ordinance Amending
District Fire Prevention Code™ passed and enacted by the District Board of the Menlo Park Fire
Protection District on May 18, 2004, and incorporated by this reference is hereby ratified.
Pursuant to the provisions of Section 13869.7 of the California Health & Safety Code, the City
Manager or designee is directed to file copies of all applicable findings and amendments to the
Menlo Park Fire Protection District Fire Prevention Code with the appropriate State agency.

SECTION 2: Automatic fire sprinkler systems as defined and described in
Ordinance No. 29 of the Menlo Park Fire Protection District shall be installed in any new
basement constructed in the Town regardless of size.

SECTION 3: The City Council hereby declares that it would have passed this
Ordinance word by word, sentence by sentence, paragraph by paragraph, and section by section,
and does hereby declare that the provisions of this Ordinance are severable and, if for any reason
any sentence, paragraph or section of this Ordinance shall be held invalid, such decision shall not
affect the validity of the remaining parts of this Ordinance.

SECTION 4: This ordinance is exempt from the provisions of Chapter 3
(commencing with Section 21100) of Division 13 of the Public Resources Code (California
Environmental Quality Act (CEQA)) pursuant to the State CEQA Guidelines Section 15308 as
an action that assures the maintenance, restoration, enhancement, or protection of the
environment where the regulatory process involves procedures for protection of the environment.

SECTION 5: Upon passage and adoption of this ordinance, Town of Atherton
Ordinance No. 551, passed and adopted on November 17, 2004, is hereby repealed.

SECTION 6: This Ordinance shall be posted in at least three public places
according to law and shall take effect and be in force from and after 30 days after its passage and
adoption.

Introduced this 18th day of July, 2007.

Passed and adopted as an Ordinance of the Town of Atherton at a regular meeting thereof
held on the day of , 2007, by the following vote:

Ordinance No.
Adopted
Page 1 of 2



Ayes:
Noes:

Abstain:

Absent:

ATTEST:

Council Members
Council Members
Council Members
Council Members

Kathi Hamilton
Acting City Clerk

APPROVED AS TO FORM:

Marc G. Hynes

City Attorney

Ordinance No.
Adopted
Page 2 of 2

Alan B. Carlson, MAYOR
Town of Atherton



Item No. 13

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
WENDE C. PROTZMAN, INTERIM CITY MANAGER

FROM: DUNCAN L. JONES, PUBLIC WORKS DIRECTOR

DATE: FOR THE MEETING OF SEPTEMBER 19, 2007

SUBJECT: APPROVE A PROFESSIONAL SERVICES AGREEMENT WITH MARK
THOMAS & COMPANY, INC. FOR SURVEYING SERVICES FOR THE
STREET RECONSTRUCTION PHASE 4 PROJECT, IN AN AMOUNT
NOT TO EXCEED $28,880 PLUS A TEN PERCENT CONTINGENCY,
FOR A TOTAL AUTHORIZATION OF $31,768.

RECOMMENDATION:

Accept the proposal and authorize the Mayor to sign a Professional Services Agreement with
Mark Thomas & Company, Inc. to provide Surveying services for the Street Reconstruction
Phase 4 Project in an amount not exceed $28,880, plus a 10% contingency of $2,888, for a total
authorization of $31,768.

BACKGROUND:

There are four streets to be included in the Street Reconstruction Phase 4 project that have not
been surveyed. They are:

Juniper Drive

Lupin Lane

Rebecca Lane

Selby Lane Cul-de-sac (350-380)

Staff developed a Request for Proposals (RFP) to solicit proposals for the work. The RFPs were
sent to 17 firms listed as having expertise in surveying work, and an invitation was extended to



Staff Report
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these firms to present qualifications and proposals for the Street Reconstruction Phase 4 project.
Four consultant firms submitted proposals.

ANALYSIS:

Staff evaluated the RFPs and called at least three references for each firm. The selected firm
scored best on the evaluation and received good comments from the references.

FISCAL IMPACT:

One million dollars in Road Impact ($780,000), Measure A ($170,000) and Parcel Tax funds
($50,000) is budgeted for this project in FY 2007-08. The Scope of Services and Fee Estimate
were negotiated with the selected firm. The final negotiated fee estimate is $28,880. A 10%
contingency of $2,888 would bring the total authorization to $31,768, which is within the
approved budget.

Prepared by: Approved by:
Duncan L. Jones, P.E. Wendé C. Protzman
Public Works Director Interim City Manager

Attachments:



July 19, 2007

Mr. Duncan Jones

PUBLIC WORKS DIRECTOR
TOWN OF ATHERTON

91 Ashfield Road

Atherton, CA. 94027

RE: COST PROPOSAL FOR SURVEYS OF SELBY LANE CUL-DE-SAC,
REBECCA LANE, JUNIPER DRIVE AND LUPIN DRIVE.

Dear Mr. Jones:

Mark Thomas & Company, (MTCo) is please to present a cost proposal for providing the
surveying and topographic mapping of four street projects scheduled for this year. As
stated in our proposal for On-Call Services for Topographic Surveying and Mapping,
MTCo will adhere to the Town’s survey and mapping requirements for these projects.

Project Understanding

Mark Thomas and Company was selected to provide on-call services for topographic
surveying and mapping. The Town has requested a cost proposal for the first task which
includes a detailed survey of the above mentioned four strects. The Town will use the
survey information as a base map for design purposes in order to prepare the necessary
construction bid plans.

Scope of Work

In an effort not to duplicate the detailed scope of work that the Town of Atherton
prepared for this project, MTCo has attached a copy of the Town’s Scope of Work to this
proposal.

Cost Estimate

A cost estimate is provided for each of the street projects. MTCo will assume that the
Town will want all of the streets surveyed under this first task in consecutive order.

. . wn s R  ap 1243 Alpine Road, Suite 222
C MARKTHOMAS 8 COMPAN Y, INC. Walhot Creek, CA 94596

Providing Enginesting, Surveying and Planning Services PHONE (925) 938-0383

FAX (925) 938-0389%

CUPERTING

O REDWOOD CiTY SACRAMENTO SALINAS SAN JOSE
WWW., ﬁ‘?{}’fﬁ(fﬁ@iﬂé}fﬁ LCom

PLEASAN

WALNUT CREEK



Selby Lane Cul-de-Sac (35 0-380) (off of West Selby Lane)

Field Surveys $3.240

Office Mapping 3.440

Total Fee $6.680
Rebecca Lane

Field Surveys $2.,700

Office Mapping 2.760

Total Fee $5.460
Juniper Drive

Field Surveys $4.320

Office Mapping 3.310

Total Fee $7.630
Lupin Drive

Field Surveys $5.400

Office Mapping 3.710

Total Fee $9.110
Total Task Order 1 - $28.880

Please call me if you have any questions. I look forward to working with you and your
staff.

/y”‘\i ) ' ’
MAWOMAS /@ COMPANY, INC.
vy

AV / é /%w{ww
Larry E. . OIH]SOJ{{&;/)}ILS

“11’\‘““%%%\

Survey Division'Manager

Enclosure: Scope of Services per REP



Task 1 — Establish survey control line beyond limits of work.

Task 2 — Locate, identify and tie Town of Atherton survey markers found within project
areas. Must file a corner report after reconstruction work is completed.

Task 3 — Locate and verify existing right of way or easements of project street, side
streets and private properties by field measurements related to record maps.

Task 4 — Survey of topography, including at a minimum, the following:

e Scale mapping: 1" = 20'

Edge of pavement, centerline, bike lanes, gutter lines, top and bottom of curb lines,
crown lines and grade break lines. All lines with elevations at 50 feet on-center
maximum

Swales and ditches, - flow-lines and edges sufficient to show shape and location of
existing roadside swales and ditches with elevations at 50 feet on-center maximum
Valley gutter and curb & gutter - location, material type, flow line and top of curb
elevations

Multiple spot elevations within the dirt next to EP elevation to determine back slope
for proposed drainage swales with elevations at 50 feet on-center maximum

Spot elevation text file with sufficient information for drainage, excavation and road
section quantities

Ground elevation at R/W (except for where access blocked by obstacles that are not
likely to be removed, such as fences, walls, thick shrubbery, trees, etc. However, the
limits of such obstacles should be clearly identified, i.e. location of plants, diameter of
tree trunks, etc., with elevations)
Sufficient elevation information in a cul-de-sac or side street 200 feet beyond an
intersection to determine longitudinal slope for drainage
Culverts (including pipes under driveways) and drainage structures, including material
type, pipe sizes and invert, v-notch, grate, bottom and top elevations
Driveway and sidewalk locations, material type (such as concrete, asphalt, brick/paver
blocks, exposed aggregate, etc.) and spot elevations along each driveway (edge and
center grades) and hard surface walks (edges grades) from 20 feet within the property to
the edge of pavement; identify low points/swales.
Locations and rim or cover elevations of manholes, clean outs, valve covers, monument
covers, water meters, structural footings, etc.
Location and identification of above ground utility facilities, such as poles, guy wires,
boxes and spot elevations of structural footings, etc.

e Pavement marking/striping locations, layouts and messages

s Sign location and legend
Trees with location, trunk diameter and drip line labeled and shown to scale.

All landscape features within the right of way, including shrubs (either individual shrubs
or groupings of shrubs such as hedges), planting beds, borders, walkways, curbs, railroad
ties, fences, other hardscape, etc.
o Other features which may influence design, such as call boxes, mailboxes, water
sprinklers, loop detectors in driveways, etc. '

Acenracy required: Horizontal = +/- §.05 feet; Vertical = +/- 0.02 feet

Task 5 — After field verification of work, engineer/surveyor to furnish the following
submittals to the Town:

e Electronic files using either MicroStation V8 or AutoCAD 2004
Separate layers for different topographic features and for text related to each (refer to list
of level names as specified by the Town)

e Point text file of the survey data (*.txt)

b

2
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Item No. 14

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
FROM: MARC G. HYNES, CITY ATTORNEY
DATE: CITY COUNCIL MEETING OF SEPTEMBER 19, 2007

SUBJECT: RESPONSE TO GRAND JURY REPORT - ELECTRONIC MAIL

RECOMMENDATION:

Note and receive response to Grand Jury report on the subject of electronic mail.

BACKGROUND:

Attached is the report of the Grand Jury relative to municipalities' use and regulation of
electronic communications.

The second attachment is a letter which responds to the report. This letter was due on September
19, 2007, it is provided here for information only as it has been sent.

Prepared By: Approved By:

[s/ Marc Hynes
Marc G. Hynes Wendé C. Protzman
City Attorney Interim City Manager




Superior Court of San Mateo County  RECIZIVED

Hall of Justice and Records FOY/M OF ATHERTON
400 County Center
Redwood City, CA 94063-1655 2001 JUN 22 A 9Ly
John C. Fitton
Court Executive Officer (650) 599-1711
Clerk & Jury Commissioner FAX (650) 363-4698

June 21, 1007

Town Council

Town of Atherton

91 Ashfield Road
Atherton, CA 94027

Re: ELECTRONIC COMMUNICATION AMONG CITY OFFICIALS Report
Dear Councilmembers:

The 2006-2007 Grand Jury filed a report on June 21, 2007 which contains findings and recommendations
pertaining to your agency. Your agency must submit comments, within 90 days, to the Hon. John L. Grandsaert.

As you are the public agency that has been commented upon by the Grand Jury, your comments are due no later
than September 19, 2007 to:

Hon, John L., Grandsaert
Judge of the Superior Court
Hall of Justice
400 County Center; 2™ Floor
Redwood City, CA 94063-1655.

For all responses, the responding person or entity shall indicate one of the following:
1. The respondent agrees with the finding.
2. The respondent disagrees wholly or partially with the finding, in which case the response shall
specify the portion of the finding that is disputed and shall include an explanation of the reasons

therefor.

Additionally, as to each Grand Jury finding, the responding person or entity shall report one of the following
actions:

1.  The recommendation has been implemented, with a summary regarding the implemented action.



2. The recommendation has not yet been implemented, but will be implemented in the future, with a
time frame for implementation.

3. The recommendation requires further analysis, with an explanation and the scope and parameters of
an analysis or study, and a time frame for the matter to be prepared for discussion by the officer or
director of the agency or department being investigated or reviewed, including the governing body of
the public agency when applicable. This time frame shall not exceed six months from the date of
publication of the Grand Jury report.

4. The recommendation will not be implemented because it is not warranted or reasonable, with an
explanation therefor,

Please submit your responses as follows:
1. Responses to be placed on file with the Clerk of the Court by the Court Executive Office.
e Prepare original on letterhead, address and mail to Judge Grandsaert.
2. Responses to be placed at the Grand Jury website.

o Copy response and send by e-mail to: grandjury@sanmatencourt.org. (Insert agency name

if it is not indicated at the top of your response.)
3. Responses to be placed with the clerk of your agency.

e File a copy of the response directly with the clerk of your agency. Do not send this copy to
the Court.

For up to 45 days after the end of the term, the foreperson and the foreperson’s designees are available to clarify
the recommendations of the report. To reach the foreperson, please call the Grand Jury Clerk at (650) 599-1711.

If you have any questions regarding these procedures, please do not hesitate to contact Thomas F. Casey III,
County Counsel, at (650) 363-4756.

Very truly yours,

oy <
John C. Fitton

Court Executive Officer

JCF:mc
Enclosure

cc: Hon. John L. Grandsaert
Thomas F. Casey III

Information Copy: Town Manager +~
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Electronic Communication Among City Officials:
A Valuable Tool in Need of Careful Guidance

Issue

To what extent do the cities in San Mateo County facilitate, yet moderate, electronic
communication among elected and appointed officials without violating the Brown Act

or the Public Records Act?

Background

The Brown Act is California’s open public meeting law. It was enacted in 1953 as
necessary government reform to limit perceived and sometimes real “backroom” deal-
making and to make local government decision-making more transparent to the public.
The basic provision of the code is: “All meetings of the legislative body of a local agency
shall be open and public, and all persons shall be permitted to attend any meeting of the
legislative body of a local agency, except as otherwise provided in this chapter.”
Government Code Section 54953(a) '

To an ever-increasing degree, city governments in San Mateo County have found the use
of electronic communication (e-mail and attachment documents) to greatly facilitate the
dissemination of information. It is much faster and cheaper to move and store large
amounts of information electronically. With such ease, however, come pitfalls such as
creating duplicate files subject to public disclosure under the Public Records Act and the
ease with which an appearance of an illegal serial meeting can be created via email
communication between officials.



Investigation

The 2006-2007 San Mateo County Civil Grand Jury (Grand Jury) conducted an
investigation to determine the degree to which San Mateo County cities have:
e assigned specific email accounts to elected and appointed officials
e adopted policies for the use of those accounts
e adopted records retention policies to control document proliferation and
establish accountability

The Grand Jury conducted selected interviews and requested information from all cities
in San Mateo County and received varied responses, many of which indicated
considerable effort to be proactive in these areas, particularly the Town of Woodside. It
should be noted that the bulk of responses were via email with attachments.

Findings

Proposition 59 of 2004— the right of the people to open meetings and public records is
now in the State Constitution, (Cal. Const. Article I Section 3(b)(1)) which reads:
“The people have the right of access to information concerning the conduct of the
peoples’ business; therefore, the meetings of public bodies and the writings of
public officials and agencies shall be open to public scrutiny.”

The Public Records Act

“Public Records” include any writing containing information relating to the conduct of
the public’s business prepared, owned, used, or retained by any state or local agency
regardless of physical form or characteristics. The public can make requests to inspect or
copy public records. Failure to comply with the Public Records Act can subject a public

entity to litigation.

The Brown Act

The Brown Act requires legislative bodies or local agencies to conduct the public
business in a public meeting, of which proper notice has been given. A meeting is a
«...congregation of a majority of the members of a legislative body at the same time and
place to hear, discuss or deliberate on any matter within its jurisdiction”.

Serial meetings are covered by the Brown Act if the purpose is to develop a concurrence
as to action to be taken. A majority of members may not “develop a concurrence as to
action” on business through serial meetings, intermediaries, communication, or other

subterfuge.

Failure to comply with the Brown Act may sub] ect a public entity to litigation and its
members to criminal prosecution.

Most cities and towns were found to have created official email accounts for elected
officials but few had done so for appointed officials such as Planning Commissioners.



Several cities and towns had developed record retention policies and one, the Town of
Woodside, had developed an email policy for council members.

Most cities and towns have written policies for the use of official email accounts.

Most cities and towns do not have up-to-date policies that address the retention and
storage of electronic documents.

Conclusions

All California cities face a complicated set of issues when attempting to balance the
benefits of electronic communication and storage against the pitfalls of Brown Act
constraints and Public Records Act obligations.

In the case of Brown Act violations, officials who engage in prohibited serial meetings
face the possibility of criminal prosecution or other damaging consequences. The point
at which a serial meeting becomes illegal, however, is not clear and as case law evolves
ongoing legal guidance should be sought.

The California Public Records Act mandates citizen access to records including all
communications related to public business “regardless of physical form or characteristics,
including any writing, picture, sound, or symbol, whether paper, magnetic or other
media”. Government Code Section 6252(¢)

The Public Records Act, while praiseworthy in its goals, can constitute a significant
burden on staff time (the cost of which is not recoverable), document duplication cost
(partially recoverable), and legal costs (not recoverable) to determine which information
is public record and whether any Public Record Act exemptions apply. Additionally,
litigation discovery trends specifically address the production of electronic documents,
including the specific formats in which such document must be produced. This burden is,
or should be, a strong motivation for enacting record retention policies that address
redundancy issues and establish legally required document retention time periods.

Responding to a Public Records Request usually includes the production of email sent or
received relating to the requested subject matter. Consequently, council members or their
legal representatives must review their email files to sort out personal communication
versus public communication. If the Council member uses his or her personal email
account for city matters, such searching is more time consuming and potentially intrusive.
While the issuance of official email addresses for City Council members is a rapidly
increasing practice, policies for using such accounts are not as common.

Planning commissioners are subject to the Brown Act, and their deliberations could be a
problem if care is not taken.



The financial downside to cities faced with burdensome requests and aggressive litigation
is substantial and merits focused, proactive attention. Most San Mateo County cities are,
generally speaking, moving in the right direction by adopting separate email accounts for
elected officials and by developing and adopting electronic records retention policies.
Interpretation of the Brown Act is subject to change due to evolving case law, making it
difficult to recommend a one-size-fits-all solution for all cities. Each city should monitor

legal developments concerning the Brown Act.

Advances in communication using electronic media such as email have made
communication among elected officials convenient and efficient. Certain forms of such
communication, however, can be considered a prohibited serial meeting (as opposed to an
allowable serial meeting) and thus violate the Brown Act. It is important for elected
officials to understand the potential pitfalls as well as the benefits of email
communication.

Recommendations

The Grand Jury recommends that the Council of every City or Town in San Mateo
County:

1) Issue official email accounts to its council members.

2) Adopt email policies that require council members to use such email accounts for
all city or town business.

3) Consider providing official email accounts to planning commissioners and
applying the policies adopted in #2 above. '

4) Develop and adopt appropriate record retention policies, including establishing
appropriate document retention time periods.

5) Include updates on legal developments relating to the Brown Act and the Public
Records Act during the ethics training for officials as required under AB 1234
(Ethics Training for Local Officials).



Town of Atherton

91 Ashfield Road

Atherton, California 94027
Phone: (650) 752-0500

Fax: (650) 688-6528

September 13, 2007

Hon. John L. Grandsaert
Judge of the Superior Court
Hall of Justice

400 County Center, 2nd Floor
Redwood City, CA 94063-1655

Re: Electronic Communication Among City Officials Report
Town of Atherton

Dear Judge Grandsaert:

This letter responds to the letter from John C. Fitton, Court Executive Officer,
received June 22, 2007 regarding the Grand Jury Report entitled “Electronic
Communication Among City Officials: A Valuable Tool in Need of Careful Guidance.”

The Grand Jury made five recommendations in its report. This response addresses
each of these as follows:

1. Issue Official E-Mail Accounts to City Councilmembers.
The Town of Atherton has official e-mail accounts for each councilmember.

2. Adopt E-Mail Policies That Require Councilmembers to Use Such E-Mail
Accounts for all City or Town Business.
The Town’s e-mail internet and on-line service use policy applies to all Town
on-line accounts which include those assigned to City Councilmembers. The Town policy
makes clear that on-line accounts are to be used for Town business.

3. Consider Providing Official E-Mail Accounts to Planning Commissioners and
Applying Policies Adopted in Number 2 above.

The Town has not provided e-mail accounts to its Planning Commissioners.
The Town of Atherton Planning Commission meets once per month. The principal business
before the Planning Commission involves consideration of permits to remove heritage trees.
Additional items involve conditional use permits related to accessory structures and
property line setbacks. Two of the Planning Commissioners do not use e-mail at all. In
Hon. John L. Grandsaert September 13, 2007




Judge of the Superior Court Page Two

view of the fact that the Town’s Planning Commission does not have any design review
function as is common in many communities, it is the Town’s position that concerns
regarding serial meetings relative to Planning Commission actions here do not warrant
provision of e-mail accounts to Planning Commissioners and/or requirements for use of
these accounts as recommended by the Grand Jury.

4. Develop and Adopt Appropriate Record Retention Policies, Including

Establishing Appropriate Document Retention Time Periods.
The Town of Atherton has adopted records retention policies for electronic

mail. This was done in December of 2005, and requires that backup copies of e-mails be
retained on the network server for at least two years. Thereafter, e-mail messages over two
years old which have not been stored electronically or printed as a hard copy may be
deleted. This complies with state law requirements regarding retention/destruction of
public records.

5. Include Updates on Legal Development Relating to the Brown Act and the

Public Records Act During the Ethics Training for Officials as Required Under AB 1234

(Ethics Training) for Local Officials.
The Town fully supports and complies with the training mandated by AB

1234 and will include updates on legal developments relating to the Brown Act and the
Public Records Act during such training.

Very truly yours,

MARC G. HYNES
City Attorney, Town of Atherton
MGH:cwb

C: Mayor and City Councilmembers, Town of Atherton
John C. Fitton, Court Executive Officer
grandjury@sanmateocourt.org
Michael Murphy, Chief Deputy County Counsel
Acting City Clerk
Interim City Manager

John C. Fitton, Chief Executive Officer
Superior Court of San Mateo County
400 County Center

Redwood City, CA 94063-1655

Michael P. Murphy, Chief Deputy County Counsel
County of San Mateo

Hall of Justice and Records 6t Floor

400 County Center

Redwood City, CA 94063-1662


mailto:grandjury@sanmateocourt.org

NOTES;
Responses to be placed on file with Clerk of the Court
Prepare original on letterhead, address and mail to Judge Grandsaert
Judge of the Superior Court, Hall of Justice, 400 County Center,
2rd Floor, Redwood City CA 94063-1655

Copy response and send by e-mail to: grandjury@sanmateocourt.org
Insert agency name if it is not indicated at the top of your response.

Copy John C. Fitton
Court Executive Officer
Superior Court of San Mateo County

Responses to be placed with the clerk of your agency
File a copy of the response directly with the clerk of your agency. Do not send
this copy to the court.


mailto:grandjury@sanmateocourt.org

Item No. 15

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
FROM: MARC G. HYNES, CITY ATTORNEY
DATE: CITY COUNCIL MEETING OF SEPTEMBER 19, 2007

SUBJECT: RESPONSE TO GRAND JURY REPORT - BUILDING DEPARTMENT

RECOMMENDATION:

Consider response to Grand Jury report and provide direction regarding any additions or
revisions.

BACKGROUND:

Attached is the report of the Grand Jury relative to the Town's Building Departments. It is the
first attachment to this report.

The second attachment is a draft letter which responds to the report. At the meeting, the Council
may wish to consider additions and/or revisions to the letter. The letter should be sent to the
Grand Jury no later than September 21, 2007.

For convenience, | have signed the letter. However, if the City Council prefers, the Mayor may
be authorized to sign the letter on behalf of the Town.

Prepared By: Approved By:

[/sIMarc Hynes
Marc G. Hynes Wendé Protzman
City Attorney Interim City Manager
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John C. Fitton
Court Executive Officer (650) 599-1711
Clerk & Jury Commissioner FAX (650) 363-4698

July 3, 2007

Town Council

Town of Atherton

91 Ashfield Road

Atherton, CA 94027

Re: REFORMS IN ATHERTON BUILDING DEPARTMENT Report

Dear Councilmembers:

The 2006-2007 Grand Jury filed a report on July 3, 2007 which contains findings and recommendations pertaining to
your agency. Your agency must submit comments, within 90 days, to the Hon. John L. Grandsaert.

As you are the public agency that has been commented upon by the Grand Jury, your comments are due no later than
October 1, 2007 to:

Heon. John L. Grandsaert
Judge of the Superior Court
Hall of Justice
400 County Center; 2" Floor
Redwood City, CA 94063-1655.
For all responses, the responding person or entity shall indicate one of the following:

1. The respondent agrees with the finding.

2. The respondent disagrees wholly or partially with the finding, in which case the response shall specify
the portion of the finding that is disputed and shall include an explanation of the reasons therefor.

Additionally, as to each Grand Jury finding, the responding person or entity shall report one of the following actions:
1. The recommendation has been implemented, with a summary regarding the implemented action.

2. The recommendation has not yet been implemented, but will be implemented in the future, with a time
frame for implementation.



Summary of
Reforms in Atherton Building Department

Putting the Building Department Back on the Tracks

Issue

Determine and evaluate the steps that the Town of Atherton has taken to deal with the
deficiencies found in the residential construction permit approval process.

Summary

In February 2007 the San Mateo County Civil Grand Jury (Grand Jury) issued an Interim
Report on some of the deficiencies of the Town of Atherton (Atherton or Town) Building
Department building permit review and approval process. While Atherton’s 41-page
response to the three-page Interim Report was defiant, the Grand Jury observes that the
Town is nonetheless working with the Menlo Park Fire Protection District (MPFPD), as
recommended in the Interim Report, to define the role of each party and implement
procedures to include MPFPD in the building permit review and approval process.

The Grand Jury has continued to monitor events in Atherton, and is pleased to report that
substantial progress has been made to correct the deficiencies in the Building
Department. The Town has remedied, or is in the process of remedying, many of the
deficiencies identified in the several investigations of the Building Department,
including: hiring new staff, purchasing a modern computerized permit tracking system,
assigning responsibility for reviewing excavation and grading to the Public Works
Department, preparing and implementing a Building Department Policy and Procedure
Manual and hiring an outside firm to rewrite the zoning ordinance.

Regrettably, the Grand Jury has learned of management communication shortcomings in
Atherton not previously reported. The Town Manager and the former Building Official
were aware of serious employee misconduct in the Building Department. While the
offender was eventually disciplined, some of the incidents might not have occurred had

N JUL-b Pl



the responsible managers intervened in a timely manner. In addition, the Grand Jury has
evidence that the Town Manager (and another senior Town official) failed to inform the
council members of facts pertinent to business before the Town Council.

Many of the problems currently facing the Town of Atherton are a result of ambiguities
in the poorly-written zoning ordinance, questionable interpretations of that ordinance by
the former Building Official and a lack of supervision of the Building Department by the
Town Manager.

The full impact of questionable practices in the Building Department may not be known
for years, but the effects are beginning to surface. In the current year the Council has
been asked to hear six appeals of Building Department decisions related to zoning
ordinance violations. One of those appeals has since morphed into a lawsuit against the
Town.

The Grand Jury recommends that the Atherton Town Council require that the Town
Manager keep the Council fully informed about significant matters related to the
administration and operation of the Town and also re-examine the Town’s narrow policy
of notifying neighbors of proposed construction only when the project requires a zoning
variance. The Grand Jury further recommends that the Atherton Town Council direct the
Town Manager to implement a written procedure for documenting and resolving citizen
complaints and also to inform the community of measures taken to remediate the
problems in the Building Department.



Reforms in Atherton Buildin'g Department

Putting the Building Department Back on the Tracks

Issue

Determine and evaluate the steps that the Town of Atherton has taken to deal with the
deficiencies found in the residential construction permit approval process.

Background

The Town of Atherton (Atherton or Town) comprises approximately 2,500 households
and 7,200 residents. Construction activity in Atherton has increased in recent years to a
current level of approximately 40 new homes per year. In the years 2000 through 2005
the Atherton Building Department (Building Department) issued a total of 3,392 building
permits. The value for permitting purposes of these projects amounted to approximately

$686 million.'

The Building Department issues building permits for and inspects large projects such as
new residences, new ancillary buildings, and alterations to existing buildings. The
Building Department also issues a large number of building permits for smaller projects
such as the replacement of furnaces, water heaters, windows and roofs. California
building departments must be managed by a certified Building Official with the authority
to issue building permits and approve all aspects of construction projects. Building
Department employees involved in the building permit application review and approval
process and in field inspection of construction projects are also certified to perform those

duties.

! “Building Permit and Process Audit — Phase I Report”, Town of Atherton Finance Department,
June 26, 2006.



Interim Grand Jury Report

The 2006-2007 San Mateo County Civil Grand Jury (Grand Jury) issued an Interim
Report’ in February 2007 describing some of the deficiencies of the Atherton Building
Department building permit review and approval process. The Interim Report noted that
Atherton's process did not ensure that the Menlo Park Fire Protection District (MPFPD)
was included in the review and approval of all projects for which such approval was
prudent or appropriate.

One of the goals of the Interim Report was to motivate the Town and MPFPD to work
together to implement changes in the building permit review and approval process to
_ensure that the fire district is included in that process. Unfortunately, the report was
followed by a recriminatory exchange between the Town and MPFPD which was
reported in local newspapers. Atherton's response to the Interim Report reflected this
antagonism; however, tempers have now cooled and the parties are cooperating to better
define the role of MPFPD in the Atherton building permit review and approval process.

The Grand Jury has continued to monitor events in Atherton; and is pleased to report that
substantial progress has been made to correct the deficiencies in the Building
Department. The Grand Jury commends Atherton for its vigorous efforts to implement
improvements in the Building Department, but as reported in the Findings, improvement
is needed in Atherton’s management communications.

Atherton Investigates its Building Department

A March 2006 letter from the Town’s independent accountants noted that the Building
Department did not have written policies and procedures governing the permit
application, review and approval process or for the calculation of related fees. Based on
this letter, the Town initiated a series of six investigations and studies.

The first investigation dealt with Building Department employee conduct and resulted in
belated disciplinary measures against two employees. The Grand Jury did not further
investigate these personnel matters.

The Atherton Finance Department then initiated a three-phase’ audit of the Building
Department. These audits described deficiencies in the building permit review and
approval process, data entry and recordkeeping and the calculation and collection of
permit fees. The audits also found that permits had been approved for projects that
violated the Town zoning ordinance and that Town employees made errors in assessing
fees for excavation permits and gave preferential treatment to some applicants. The
matter of incorrect excavation permit fees became moot when the Town rescinded the
excavation permit fee and refunded the fees that had been collected.

2 hitp://www.sanmateocourt.org/grandjury/2006/reports/Atherton Building Dep.pdf
3 Town of Atherton, Building Permit and Process Audit, Phases I, II, & III, dated June 26, July 26, and

October 18, 2006, respectively.




Another study®, by a consultant, determined the zoning ordinance enforcement needs for
the Town, reviewed the status of existing Building Department programs and discussed
staffing. The consultant found deficiencies in existing zoning ordinance enforcement
efforts. Finally, a report® by the then interim Planning and Building Administrator®
evaluated Building Department operations and included an extensive set of
recommendations for improving the Department.

Each of the problems listed below were identified in two or more of the above reports:

e Permits were issued for construction projects that violated the zoning ordinance

e Building permit fees were assessed incorrectly

e Building Department recordkeeping was inaccurate and incomplete

o There was no requirement that a qualified planning professional certify that a
proposed project conformed to the zoning ordinance

e There was no formal review of grading, drainage, and other site development
issues

e Zoning ordinance enforcement was handled only on a reactive basis, in response
to complaints

Investigation

The Grand Jury interviewed Atherton officials and employees, surveyed six other San
Mateo County cities, interviewed the Building Official of a comparable town, and
reviewed many relevant documents, including:
e The six reports commissioned by the Town and described above
e Town of Atherton Administrative Procedures, Zoning Ordinance, employee Code
of Conduct, Atherton Building Department procedures, organization charts, etc.
e Confidential reports on personnel matters

Findings
Related to the Building Department

The Town has remedied, or is in the process of remedying, many of the deficiencies
identified in the studies cited above. More specifically:

e A new Building Official has been appointed.

o The Town is in the process of hiring a Senior Building Inspector and has started
the process of hiring a Permit Technician to process routine building permit
applications.

e The Town is in the final stages of purchasing a new, computerized permit tracking
system that also is capable of tracking citizen complaints.

4 «Code Enforcement Assessment Report,” CSG Consultants, Inc., October 18, 2006.
5 « Assessment of Town of Atherton Planning and Building Department,” Gary Binger, October 12, 2006.
6 The title of the combined positions of Building Official and Planning Official, no longer used.



e Responsibility for reviewing and approving excavation, grading, drainage and
other civil engineering issues has been transferred from the Building Department
to the Public Works Department. The Town has contracted with an outside firm
to provide the required professional services under the supervision of the Public
Works Director.

e The Town has contracted with a second outside firm to rewrite the zoning
ordinance to improve clarity, eliminate ambiguities, improve readability and
ensure consistency with the Town General Plan.

e The Town has created a new Building Department Policy, Procedure and
Interpretation Manual and is working to improve the business practices in the
Department.

As noted above, the Grand Jury conducted a survey of six other cities in the County to
determine the practices and procedures used in their building departments and also visited
the building department in a town that is comparable in size and demographics to
Atherton. Atherton was the only community surveyed in which the positions of Building
Official and Planning Administrator were combined and duties of both positions assigned
to one person. The Town has recently rewritten the Building Official’s job description
and appointed a new Building Official. Town planners do not report to and are not
supervised by the Building Official. The Town Council has also approved a plan to hire
a contract planner to assist the Building Department staff in reviewing building permit
applications for conformance with the zoning ordinance.

Five of the six cities surveyed notify residents when substantial construction projects are
proposed in their neighborhood. In Atherton, for all practical purposes, residents are
notified of new construction only when such construction requires a conditional use
permit or a zoning ordinance variance.

Five of the six cities surveyed have formal, written procedures for handling citizen
complaints. Atherton has prepared such procedures but has not yet permanently adopted

them.

The Building Department has updated information sheets for applicants to reflect newly-
adopted Town ordinances.

As recommended in the Interim Report, the Town is currently working with the MPFPD
to define the role of each party and implement procedures to include MPEPD in the
building permit review and approval process. Council members also recently stated their
willingness to consider revision of the Town sprinkler ordinance to require sprinklers in
all future basements.

Other Important Issues in Atherton
In recent years Atherton experienced several incidents of misconduct by an employee,

and multiple witnesses told the Grand Jury that senior Town officials were aware of these
incidents. The nature of this misconduct was such that an impartial observer could



reasonably conclude that disciplinary measures were justified and appropriate. These
acts of misconduct persisted in Atherton because of inattention or inaction by senior
Town officials. While an investigation was eventually undertaken and the offender was
disciplined, some of the incidents might not have occurred had the responsible senior
Town officials intervened in a timely manner.

The International City/County Management Association (ICMA) is the professional
association for city and town managers. The ICMA Code of Ethics, developed in 1924
and last revised in 2004, includes the following guideline on information sharing:

“The member [e.g., the Town Manager, ed.] should openly share information
with the governing body while diligently carrying out the member's
responsibilities as set forth in the charter or enabling legislation.”

The Grand Jury has observed that the ICMA guideline on information sharing is not
always followed in Atherton. The Grand Jury has heard some council members make
statements in Town Council meetings that indicate that the Town Manager has failed to
inform the council members of facts pertinent to Building Department issues before the
Council. One example of this occurred during the March 21, 2007 meeting, at which a
council member stated that the fire district had never asked to participate in the building
permit review and approval process.

The Grand Jury received testimony that directly contradicts this statement. The Grand
Jury was told that in 2001, MPFPD requested a meeting with Town officials to discuss
MPFPD participation in the building permit review process. The Grand Jury was told
that the Town Manager, the former Building Official and the Town Attorney attended
this meeting, and that the meeting ended acrimoniously when the Town officials rejected
the MPFPD request. If the Town Manager had not previously informed the council
members of this meeting, he could have done so after the erroneous statement by a
council member was made. The Grand Jury has confirmed in subsequent interviews that
this was never done. :

The agendas for the first four Council meetings in 2007 collectively include six appeals
to the Council requesting that certain decisions or representations made by the former
Building Official be allowed to stand, those decisions having been subsequently
countermanded by the current Building Official. There were no such appeals in 2006.
The Council has sought and obtained advice from two outside law firms to guide the
Council as they attempt to resolve these appeals.

Conclusions

The problems of the Building Department were caused by the wide spectrum of
deficiencies listed above and the absence of supervision and control by senior Town
officials. It is fair to say that the former Building Official and the Building Department
were not properly monitored and controlled by the Town Manager.



Many of the residential construction-related problems currently facing the Town of
Atherton are a result of ambiguities in the poorly-written zoning ordinance and
questionable interpretations of that ordinance by the former Building Official.

The full impact of past questionable practices in the Building Department may not be
known for years, but the effects are beginning to surface. One of the six appeals to the
Council discussed above, in which the Council denied the property owner’s appeal, has
morphed into a lawsuit against the Town.

The Grand Jury understands the dilemma facing the Town Council. If the Council
attempts to force owners of non-conforming properties to comply with the zoning
ordinances, litigation may result. If the Council ignores the violations, future accusations
of unfair treatment may surface.

The Town has made substantial progress in implementing some of the recommendations
of the several investigations of the Building Department, as summarized in a recent
memo’ by the former Acting Building Official.

Compared to the other six cities surveyed by the Grand Jury, Atherton was the only one
that did not have a formal, written procedure for handling complaints related to zoning or
construction projects and did not routinely inform neighbors of proposed construction
projects.

To maintain the independence and integrity of the planning (or zoning) review process,
employee and contract planners should not report to, or be supervised by, the Building

Official.

The Grand Jury recognizes that the winds of change are gusting in Atherton. Discussions
with the fire district are underway, new employees are being hired, new policies and
procedures are being implemented, contracts with outside firms are being negotiated and
executed, the Council faces several contentious and potentially litigious issues and the
Town Manager has resigned. While the Grand Jury has attempted to make this report as
current as possible, the pace of change in Atherton may make parts of this report out-of-
date when the report is finally published.

Recommendations
The Grand Jury recommends that the Atherton Town Council:

1. Require that the Town Manager keep the Council fully informed about all
significant matters related to the administration and operation of the Town. The
Council should consider revising the Town Manager’s job description and the
Atherton Municipal Code to include this requirement.

7 “Audit Recommendations Phases I, IT & I1L.” by former Acting Building Official to
City Manager, March 8, 2007.



2. Re-examine the narrow policy of notifying neighbors of proposed substantial
construction projects only when the project requires a conditional use permit or a
zoning code variance.

3. Direct the Town Manager to implement a formal, written procedure for
documenting a citizen’s complaint, the actions taken to investigate and resolve the
complaint, and the Town’s response to the complainant.

4. Direct the Town Manager to inform the community of measures that have been
and are being implemented to remediate the Building Department problems.



Town of Atherton

91 Ashfield Road

Atherton, California 94027
Phone: (650) 752-0500

Fax: (650) 688-6528

September 14, 2007

Hon. John L. Grandsaert
Judge of the Superior Court
County of San Mateo

400 County Center

Redwood City, CA 94063-1655

Re: Response to Grand Jury Report
Reforms in Atherton Building Department
Putting the Building Department Back on the Tracks

Dear Judge Grandsaert:

This letter responds to the report of the San Mateo County Civil Grand Jury
entitled: Summary of Reforms in Atherton Building Department and Putting the Building
Department Back on the Tracks.

The Town appreciates the statement in the report that the Grand Jury recognizes
the substantial progress which the Town has made to correct deficiencies in the Building
Department. This includes:

e acquisition of a modern computerized permit tracking system (capable of tracking
citizen complaints);

e assignment of the responsibility for review of excavation and grading to the Public
Works Department;

e preparation and implementation of a Building Department Policy and Procedure
Manual;

e retention of an outside firm which has reviewed and is preparing recommendations
for revisions to the Town Zoning Ordinance;

e retention of a contract planner who will report directly to the City Manager, hiring a
new permit technician to process routine building permit applications;



Hon. John L. Grandsaert
Judge of the Superior Court
9/14/2007
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e pursuing the process of hiring a senior building inspector;

o retention of the services of a contract code enforcement officer who has created a
mechanism for documenting complaints of zoning ordinance violations and the
response to such complaints;

e revising the ordinance regarding fire sprinklers to require fire sprinklers in
conformance with the statutes of the Menlo Park Fire Protection District (MPFPD).
There is a further requirement for sprinklers in the basements of all structures
regardless of size of the basement.

MPFPD Review of Building Plans

The Grand Jury references an interim report issued in February 2007 which noted that
the Town Building Department review and approval process did not insure that the
MPFPD was included in the review and approval of all projects for which approval was
prudent or appropriate. As explained below, after meetings in 2001 and 2002, insofar as
the Town was aware, this issue did not arise again until 2006.

Beginning in 2001, the City Manager reported to the City Council on four (4) different
occasions of meetings with the MPFPD. The City Manager has no recollection of any
meeting with the MPFPD ending acrimoniously. The first meeting occurred in the Fall of
2001. During the week of October 18, 2001 there was a meeting attended by the City
Manager, Building Official and MPFPD personnel regarding the review by the MPFPD of
building plans. The MPFPD wanted plans sent to their office for review. The Building
Official expressed concern about the security risk of releasing plans from Town offices. A
MPFPD director demanded a retraction of the report after which there was another
meeting with the MPFPD on the week of October 26, 2001. At that time, it was mutually
agreed that plans would be viewed by Menlo Park Fire District personnel at the Building
Department offices in the Town of Atherton.

In January 2002 the City Manager and building official met with the MPFPD. At that
time it was agreed that plans would be submitted directly to the MPFPD regarding site
access and water pressure requirements relating to fire flow. There was no request for a
delegation of authority from the MPFPD to the town regarding approval of building
permits.

From January 2002 through 2006 there was never any communication from the MPFPD
to the City Manager concerning the review of building plans. The City Manager was never
informed that anything to the contrary of what had been agreed to in January of 2002. The
first time the City Manager became aware of any issue concerning MPFPD's not reviewing
the plans was upon the appointment of the current Chief of the MPFPD and the
commencement of the Grand Jury investigation.
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Public Employees Discipline

The Grand Jury observes at page 4 of the report that investigations by the Town of its
Building Department began with one which dealt with employee conduct and resulted in
"belated" disciplinary measures against two employees. The report observes that the Grand
Jury did not further investigate these personnel matters. However, despite this statement,
at page 6 of the report there is reference to several incidents of unidentified misconduct by
an employee, the nature of which was such that an impartial observer could reasonably
conclude the disciplinary measures were justified and appropriate. On page 7 of the report
there is the statement that "while an investigation was eventually undertaken and the
offender was disciplined, some of the incidents might not have occurred had the responsive
senior town officials intervened in a timely manner." This allegation is without adequate
foundation, in view of the earlier statement that no further investigation was conducted
upon personnel matters for which discipline resulted.

As reported previously, the Town has conducted investigations of allegations of
employee misconduct related to operations of the Town's Building Department. These
investigations have been lengthy, thorough, and the reports of them, along with conclusions
and recommendations for employee discipline have been provided to the Grand Jury.
Disciplinary action has been taken in a degree supported by the findings and conclusions of
an independent investigator and consultation with legal counsel with due regard for the
constitutional rights of public employees.

Resident Notification of Building Permit

The Grand Jury report states, at page 6, that in Atherton, for all practical purposes,
residents are notified of new construction only when a construction acquires a conditional
use permit or zoning ordinance variance. This is not accurate. In Atherton, neighbors are
notified of any project which not exempt under the California Environmental Quality Act.
Notification is also provided whenever a heritage tree is removed (Chapter 8.10 Atherton
Municipal Code). Neighbor notification is also done when a conditional use permit is
required under the provisions of the Atherton Municipal Code (Chapter 17.52) as well as
variances under the provisions of Atherton Municipal Code (Chapter 17.56).

Significant construction projects invariably involve tree removal. The Town of Atherton
was incorporated in 1923 as a large lot (one acre and above) residential community. The
Town has enacted regulations which prescribe a building area on each lot with generous
setbacks from neighboring properties. Floor area ratio restrictions regulate bulk and mass
of structures built within the prescribed building area. Height limitations effectively keep
Atherton homes at a two-story limit. Town requirements for landscape screening have
resulted in a unique community with an urban forest, largely the result of intentional
development activities. The extensive landscaping planted, maintained and enjoyed by
Atherton residents obviates the detailed controls of residential property development
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employed by other communities. It is the principal reason for the fact that Atherton has
not adopted design review regulations such as those in effect in than many other
communities.

Conclusion

In conclusion, addressing the four (4) recommendations of the Grand Jury report the
Town states:

1. The Atherton City Council does require the Manager to keep the Council fully
informed of all significant matters related to administration and operation of the Town.
(Section 2.12.070 of the Atherton Municipal Code). It should be noted that the City
Manager did keep the Council informed of issues with the MPFPD as described on page 2
above.

2. As recited above, the practical reality of development in Atherton does not require
examination or has not resulted in a "narrow" policy of notifying neighbors of substantial
construction projects.

3. As described above, the new computerized system being installed in the Building
Department will implement procedures for documenting citizens' complaints, actions taken
to investigate and resolve them, and documentation of the Town's response.

4. The community is being informed of the measures which have been implemented to
remediate Building Department problems. This letter has been reviewed and discussed at
a public meeting of the City Council on September 19, 2007.

Very truly yours,

MARC G. HYNES
City Attorney, Town of Atherton
MGH:cwb

cc: Mayor and City Councilmembers, Town of Atherton
John C. Fitton, Court Executive Officer
grandjury@sanmateocourt.org
Michael Murphy, Chief Deputy County Counsel
Acting City Clerk
Interim City Manager
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John C. Fitton, Chief Executive Officer
Superior Court of San Mateo County
400 County Center

Redwood City, CA 94063-1655

Michael P. Murphy, Chief Deputy County Counsel
County of San Mateo

Hall of Justice and Records 6t Floor

400 County Center

Redwood City, CA 94063-1662



Item No. 16

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
WENDE C. PROTZMAN, INTERIM CITY MANAGER
FROM: LISA COSTA SANDERS, DEPUTY TOWN PLANNER
DATE: FOR THE CITY COUNCIL MEETING OF SEPTEMBER 19, 2007

SUBJECT: 64 MOULTON AVENUE (APNO 61-350-020)
TIME EXTENSION FOR TENTATIVE PARCEL MAP

RECOMMENDATION:

For the reasons outlined in this staff report, Staff recommends that the City Council extend the
time for filing the Final Parcel Map for the division of one parcel into two parcels at 64 Moulton
Avenue.

INTRODUCTION:

The Planning Commission originally approved the tentative parcel map at its April 26, 2000,
meeting. The item was then heard by the City Council on appeal at the July 19, 2000, meeting.
The City Council voted 4-0 to approve the Tentative Parcel Map with conditions listed in the
attached Tentative Parcel Map certificate. The map then expired on July 19, 2002, as the
applicant did not file a timely request to extend. The Planning Commission, at its April 27,
2005, meeting approved the Tentative Parcel Map. The City Council approved the Tentative
Parcel Map at its meeting of May 18, 2005.

Tentative Parcel Maps expire after two years. One or more extensions of time, up to a total of 3
years, may be granted by the City Council provided that written application for each extension is
made by the subdivider prior to the expiration of the map. Mr. Merrill submitted his letter
requesting extension on May 10, 2007 (prior to the expiration of the map). Staff had incorrectly
scheduled this item for consideration by the Planning Commission. Staff has discussed the
timing of the extension with Marc Hynes, City Attorney, and determined that the extension
request and map are still valid and should be heard by the City Council.



September 19, 2007 City Council Staff Report Page 2
Extend Tentative Parcel Map, 64 Moulton

ANALYSIS:

The conditions of approval for the subdivision of the property include relocation or removal of
any and all structures either crossing a new property line or not meeting current setback
requirements prior to recordation of a final map. Structures requiring relocation include the
main residence, two guest houses, a carport and a shed. The main residence is comprised of
three pieces, the dining room was from a building at the Douglass estate (Menlo School) and was
built around 1860, the old master bedroom was from the Hopkins estate from 1871, and a third
piece (not sure of origin) was constructed during the same time period. Due to the age and
unique character of the home, it was very difficult to relocate and preserve. Other structures on
the property are also quite old and take some time to relocate.

Atherton Municipal Code section 16.20 outlines the process for final parcel maps. This code
section states that “all conditions of approval of the tentative map shall be fulfilled prior to
approval of a final map, except those conditions which are fulfilled by the filing of an agreement
to perform those conditions.”

The applicant, in his letter, notes family hardships that have delayed his completion of all the
conditions of approval.

The Town’s subdivision requirements have not changed since the original approval of the
Tentative Parcel Map. Further, the conditions contained in the original tentative parcel map
certificate are still appropriate for this project. Staff recommends the City Council grant an 18-
month extension for filing of a Final Parcel Map at 64 Moulton Avenue.

CONCLUSION:

It is Staff’s professional opinion that the extension of the Tentative Parcel Map is appropriate
under the Town’s Subdivision Ordinance and General Plan.

ALTERNATIVES:

If the Council denies the extension request, the applicant could submit a new application for
subdivision before the Planning Commission.

FISCAL IMPACT:

All costs covering the processing of this application are paid for by the applicants.

ENVIRONMENTAL IMPACT:

The proposal has been determined to be exempt from the provisions of the California
Environmental Quality Act (CEQA) pursuant to CEQA Sections 15315 Minor Land Division
involving four or fewer parcels.



September 19, 2007 City Council Staff Report
Extend Tentative Parcel Map, 64 Moulton

Prepared by: Approved by:

Lisa Costa Sanders Wendé C. Protzman
Deputy Town Planner Interim City Manager
Attachments:

1. Tentative Parcel Map Certificate of Extension
2. Letter of Request for Extension from Frank Merrill, dated May 10, 2007

Page 3



TOWN OF ATHERTON
CITY COUNCIL
TENTATIVE PARCEL MAP CERTIFICATE

THIS IS TO CERTIFY THAT the Atherton City Council at a regular meeting thereof, held on
September 19, 2007, did grant an extension of time for filing a Final Parcel Map at 64 Moulton Drive in
Atherton (Assessor’s Parcel Number 061-350-020), pursuant to Atherton Municipal Code Section
16.20.010(B). The time was extended to April 19, 2009. The extension includes all of the conditions of
approval contained in the Tentative Parcel Map Certificate issued on May 18, 2005 and as listed below;

This approval requires substantial compliance with the map entitled, “Tentative Parcel Map” dated February,
2000, consisting of one sheet. The application was approved with the following conditions:

1. The Parcel Map and Improvement Plans shall conform to all town Ordinances, standards and fee
requirements.

2. Any and all structures either crossing a new property line or not meeting current setback requirements
shall be removed prior to recordation of a final parcel map.

3. Improvement plans, maps and construction shall be to the satisfaction of the Public Works
Director/City Engineer.

4. Any tree removal necessitated by subdivision design or improvement construction shall be done in
accordance with the Atherton Tree Ordinance, Municipal Code Chapter 8.10.

5. Per Chapter 16 of the Atherton Municipal Code, the subdivider shall provide preliminary and final
drainage reports for the site satisfactory to the Public Works Director/City Engineer, showing a plan
for drainage of the lots from the rear to the front.

6. Drainage from Parcels A and B shall not be allowed to surface flow onto adjacent properties, but shall
be controlled by methods acceptable to the Public Works Director/City Engineer. A maintenance
agreement shall be submitted by the subdivider for private storm drainage maintenance, and shall be
subject to the approval of the Public Works Director/City Engineer..

7. All fill material and its compaction must conform to the Town of Atherton Municipal Code standards.
8. The applicant shall follow all San Mateo County Storm Water Pollution Prevention (STOPPP)
recommended “Construction Materials Handling and Disposal” and “Construction Practices” and

prohibit the occurrence of any non-storm water discharges into the storm drain system.

9. The portion of the driveway adjacent to the Oak tree shall be made of a pervious substance and
retained as such. This condition shall be recorded as a restrictive covenant.

Lisa Costa Sanders,
Deputy Town Planner
Effective Date: September 19, 2007
Atherton, CA




64 Moulton Drive
Atherton, CA 94027

May 10, 2007

To The Town of Atherton:

The purpose of this letter is to request an extension on our lot split application. The
property is located at 64 Moulton Drive and is 2.2 acres. The split is between my brother
and his wife and my wife and I. In order to save the family home it was necessary to
move the house back 20 feet. We were not able to accomplish all tasks in the time
allotted for the following reasons:

My wife and [ are acting as our own general contractors.

We did not demolish the house. We very carefully tore down what was necessary and
saved much of the straight grain redwood and other old, difficult to find wood to use in
our remodel.

In January 2005 my wife was diagnosed with breast cancer. Treatment included
chemotherapy and radiation and kept my wife from participating at the level she normally
would have.

In January 2006 my wife’s son and my stepson, Officer Rich May of the East Palo Alto
Police Department was murdered in the line of duty. Not only was this the most traumatic
event that wife and I have ever grieved, Rich was the “clectrician” on the remodel and
was also involved in other projects at the house.

Thank you for your consideration in granting our request for an extension.

Sincerely, 7 ’
W (12
7&’

Frank M. Merrill, Jr.
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Item No. 17

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL

FROM: WENDE PROTZMAN, INTERIM CITY MANAGER

DATE: CITY COUNCIL MEETING OF SEPTEMBER 19, 2007
SUBJECT: FOURTH AMENDMENT TO CITY ATTORNEY CONTRACT

RECOMMENDATION:

Approve Fourth Amendment to City Attorney's Agreement between the Town of Atherton and
Marc G. Hynes of Atkinson-Farasyn, LLP.

BACKGROUND:

Attached is an amendment to the City Attorney’s Agreement. This amendment revises the
Agreement to increase the amount of the retainer from an amount of $8,000.00 per month, which
has been in effect since August 1, 2005, to an amount of $8,500.00 per month. This rate will
remain in effect for the next year. All other provisions of the agreement remain the same.

FISCAL IMPACT:

Increase in the retainer will result in a $6,000.00 per year increase in City Attorney services.

Attachment



FOURTH AMENDMENT TO
CITY ATTORNEY'S AGREEMENT
BETWEEN
TOWN OF ATHERTON
AND MARC G. HYNES OF ATKINSON-FARASYN, LLP

This Fourth Amendment to the City Attorney's Service Agreement between the
Town of Atherton and Marc G. Hynes, Esg. of Atkinson-Farasyn, LLP dated August 1, 2000, is
hereby amended by revising the retainer amount in paragraph 1. B. to read as follows:

"I, BASIC SERVICES - RETAINER
B. The retainer fee for basic services is $8,500 per month,
effective August 1, 2007 and continuing through July 31, 2008.”

All other provisions of the agreement between the Town of Atherton and Marc G.
Hynes dated August 1, 2000, except as amended above, shall continue to remain in effect.

Dated: August , 2007.

TOWN OF ATHERTON

By:

Mayor

City Attorney



Item No. 18

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
FROM: MARC G. HYNES, CITY ATTORNEY
DATE: CITY COUNCIL MEETING OF SEPTEMBER 19, 2007

SUBJECT: EMPLOYMENT AGREEMENT BETWEEN THE TOWN OF ATHERTON
AND WENDE PROTZMAN

RECOMMENDATION:

Adopt Resolution approving Employee Agreement and authorizing Mayor to execute the
employment agreement between the Town and Wendé Protzman, Interim City Manager.

BACKGROUND:

Attached is the employment agreement between the Interim City Manager and the Town. The
agreement provides that Ms. Protzman will be employed as Interim City Manager effective
August 1, 2007, and continuing until the date on which a City Manager has commenced duties in
that capacity for the Town.

Compensation in an amount of $11,700.00 per month will be paid to the Interim City Manager.
Additional benefits described in paragraph 3b and paragraph 4 consistent with benefits provided
to the City Manager position are also provided to the Interim City Manager.

The agreement may be terminated by the City Council at any time, although there is a 30-day
written notice required prior to the termination of the agreement. In the event the agreement is
terminated, the Interim City Manager will return to her position as the Assistant to the City
Manager, the position which Ms. Protzman occupied prior to her employment as the Interim City
Manager.

Prepared By: Approved By:
[s/ Marc Hynes

Marc G. Hynes Wendé C. Protzman
City Attorney Interim City Manager




EMPLOYMENT AGREEMENT

BETWEEN

THE TOWN OF ATHERTON AND WENDE PROTZMAN

This Agreement is made effective August 1, 2007, between the TOWN OF
ATHERTON, a municipal corporation of the State of California, (“Town™) and WENDE
PROTZMAN (“Interim City Manager”).

RECITALS

The Town desires to employ WENDE PROTZMAN as Interim City Manager of
the Town.

WENDE PROTZMAN desires to accept the position of Interim City Manager of
the Town.

For mutual consideration which is acknowledged, the parties agree as follows:

1. EMPLOYMENT.
A General.
Wendé Protzman is hereby employed by Town as Interim City Manger.

Interim City Manager accepts this position on the terms and conditions set forth below.

B. Effective Date.
The effective date for commencement of employment is August 1, 2007,

and continuing until the date on which a City Manager has commenced duties in that

capacity for the Town.

2. DUTIES.
Town agrees to employ Interim City Manager to perform the functions and duties

ordinarily performed by City Manager for the Town as specified in Chapter 2.12 of the
Atherton Municipal Code and any other applicable ordinances, resolutions or policies of
the Town. Interim City Manager shall perform such other legally permissible and proper
duties and functions as the Town shall from time to time assign. Interim City Manager
agrees that to the best of her ability and experience she will at all times loyally and

conscientiously perform all the duties and obligations required of her, either expressly or



implicitly, by the terms of this Agreement. Interim City Manager will devote her full
time to her duties and agrees that she will not, so long as she is employed by the Town,
take any employment that will interfere or be inconsistent with the performance of her

duties as Interim City Manager of the Town.

3. COMPENSATION AND BENEFITS.

A. Base Salary.
During the term of this Agreement, Interim City Manager shall be paid a

salary at the rate of $11,700.00 per month, or at such salary as may be approved by the
City Council of the Town by resolution from time to time.

B. Public Employee’s Retirement System.

The Town is a member of PERS (Public Employee’s Retirement System) and
shall pay to PERS Interim City Manager’s contribution, both the employer’s and the
employee’s share.

4. VACATION, HOLIDAYS, SICK LEAVE, AND MEDICAL/DENTAL
INSURANCE BENEFITS.

A. Vacation.

Interim City Manager shall have, initially, four (4) weeks of annual
vacation per fiscal year. Vacation time may be adjusted by agreement of the parties as
set out in a written amendment to this Agreement.

B. Holidays.

Interim City Manager shall be entitled to the same holidays provided to

Town management employees as may be amended by the City Council from time to time.
C. Sick Leave.

Interim City Manager shall be entitled to accrued sick leave at the same
rate as other management employees of the Town under then current policies, presently
up to a maximum of 1040 hours.

D. Administrative leave.

Interim City Manager shall have, initially, one (1) week of administrative

leave per fiscal year. Administrative leave time may be adjusted by agreement of the

parties as set out in a written amendment to this agreement.



E. Medical/Dental Insurance.
The Town shall provide group health insurance and dental coverage for

the Interim City Manager and her dependents.

5. BONDING.

Interim City Manager shall secure a public official’s bond in the amount
determined by the City Council in conformance with Section 2.12.040 of the Atherton
Municipal Code. Town shall bear the full cost of such bond and/or any other bonds
required of Interim City Manager under any law or ordinance.

6. OTHER TERMS AND CONDITIONS OF EMPLOYMENT.

All provisions of the Atherton Municipal Code, and regulations and rules of the

Town relating to management benefits, retirement and pension system contributions,
holidays and other fringe benefits and working conditions as they now exist or hereafter
may be amended, shall also apply to the Interim City Manager as they do to other
management employees of the Town except as herein provided.
1. TERMINATION OF AGREEMENT.

The City Council may, subject to provisions set out below, terminate the services

of Interim City Manager at any time, with or without cause, it being expressly understood
and agreed between the parties that Interim City Manager serves as an at-will employee
of Town’s City Council. Town must provide Interim City Manager with thirty (30) days
written notice prior to termination of this Agreement at which time Interim City Manager
will return to her position as the Assistant to the City Manager.
8. NOTICE.

Notices pursuant to this Agreement shall be given by deposit in the custody of the
United States Postal Service, postage prepaid. Alternatively, notices required pursuant to
this Agreement may be personally served in the same manner as is applicable to civil
judicial proceedings. Notice shall be deemed given as of the date of personal service or
24 hours after the date of deposit of such written notice in the course of transmission in
the United States Postal Service to the addresses set forth below or as subsequently

communicated by one party to the other in writing.



Notice to Interim City Manager shall be sent to: Interim City Manager
Town Hall
91 Ashfield Road
Atherton, CA 94027.

Notice to Town shall be sent to: Mayor
Town Hall
91 Ashfield Road
Atherton, CA 94027

0. GENERAL PROVISIONS.
A. If any provision, or any portion thereof, contained in this Agreement is

held unconstitutional, invalid, or unenforceable, the remainder of this Agreement, or
portion thereof, shall be deemed severable, shall not be affected, and shall remain in full
force and effect.

B. This Agreement constitutes the entire agreement between the parties and
supersedes any previous agreements, oral or written. This Agreement may be modified
or provisions waived only by subsequent mutual written agreement executed by Town

and Interim City Manager.

TOWN OF ATHERTON

Dated: July , 2007 By:

Alan B. Carlson, Mayor

INTERIM CITY MANAGER

Dated: July , 2007.

Wendé Protzman
ATTEST:

Kathi Hamilton, Acting City Clerk

APPROVED AS TO FORM:

Marc G. Hynes, City Attorney



RESOLUTION 07 -

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON
APPROVING THE EMPLOYMENT AGREEMENT BETWEEN THE TOWN OF
ATHERTON AND WENDE PROTZMAN

The City Council of the Town of Atherton hereby resolves as follows:

RESOLVED, that the Employment Agreement between the Town of Atherton
and Wendé Protzman as set forth in the Exhibit to the Staff Report from the City
Attorney for the City Council Meeting of September 19, 2007 is hereby approved.

RESOLVED FURTHER, that the Mayor of the Town of Atherton is authorized
to execute the agreement on behalf of the Town.

NOW, THEREFORE, BE IT RESOLVED, by the City Council of the Town of
Atherton that the Resolution shall be effective immediately upon adoption.

* * * * * * * * * * *

I hereby certify that the foregoing Resolution was duly and regularly passed and
adopted by the City Council of the Town of Atherton at a regular meeting thereof held on

the day of September 2007, by the following vote.
AYES: Council Members:
NOES: Counci Mmembers:
ABSENT: Council Members:
ABSTAIN: Council Members:
Alan B. Carlson
ATTEST: Mayor, Town of Atherton

Kathi Hamilton, Acting City Clerk
APPROVED AS TO FORM:

/sIMarc Hynes
Marc Hynes, City Attorney




Item No. 19

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
FROM: MARC G. HYNES, CITY ATTORNEY
DATE: CITY COUNCIL MEETING OF SEPTEMBER 19, 2007

SUBJECT: FOURTH AMENDMENT TO EMPLOYMENT AGREEMENT BETWEEN
THE TOWN OF ATHERTON AND JAMES H. ROBINSON

RECOMMENDATION:

Adopt Resolution approving amendment to Employment Agreement and authorizing Mayor to
execute a fourth amendment to the employment agreement between the Town and James H.
Robinson, “City Manager.”

BACKGROUND:

Attached is the fourth amendment to the employment agreement between the City Manager and
the Town. The amendment revises the agreement by amending paragraphs 2, through 7.

Paragraph 2 provides that the City Manager will perform services on a consulting
basis as described.

Paragraph 3 provides that from August 1, 2007, through and including August 31,
2007, the City Manager is on paid management leave. Beginning September 1, 2007, through
December 31, 2007, the City Manager will provide consulting services as described in paragraph
2.

Paragraph 4 provides that for consulting services, the City Manager shall be paid
at a rate of $120.00 per hour. In addition, the City Manager shall be reimbursed for reasonable
expenses incurred in performance of his duties as a consultant. These include, specifically,
mileage at the rates established by the Internal Revenue Service for business expense deductions.
The City Manager shall be entitled to the use of a Town-provided cellular telephone from
September 1, 2007 through December 31, 2007.



Paragraph 5 provides that its provisions involving employee benefits, including
vacation, sick leave and insurance, remain in full force and effect through August 31, 2007.

Paragraph 6 is amended to provide that the City Manager shall vacate the Town-
owned home on or before midnight, August 31, 2007.

Paragraph 7 is amended to provide that the agreement for consulting services may
be terminated by either party on 30 days written notice to the other.

Attachment

Prepared By: Approved By:

Marc G. Hynes Wendé C. Protzman
City Attorney Interim City Manager

Attachment: Resolution



EXHIBIT A

FOURTH AMENDMENT TO

EMPLOYMENT AGREEMENT

BETWEEN

THE TOWN OF ATHERTON AND JAMES H. ROBINSON

This Fourth Amendment to the Agreement dated May 25, 2001, between the TOWN OF

ATHERTON, a municipal corporation of the State of California, ("Town") and JAMES H.
ROBINSON ("City Manager™) as previously amended is hereby further amended by revising
paragraph 2, “Duties; paragraph 3, “Term of Agreement”; paragraph 4, “Compensation and
Benefits”; paragraph 5, “Expense Reimbursement”; paragraph 6 “Housing Assistance” and
paragraph 7, “Termination of Agreement” as follows:

Paragraph 2 is amended to read as follows:

“2. DUTIES.

Town agrees to employ City Manager to perform the functions and duties of City
Manager for the Town as specified in Chapter 2.12 of the Atherton Municipal Code and
any other applicable ordinances resolutions or policies of the Town. City Manager shall
perform such other legally permissible and proper duties and functions as the Town shall
from time to time assign. City Manager agrees that to the best of his ability and
experience he will at all times loyally and conscientiously perform all the duties and
obligations required of him, either expressly or implicitly, by the terms of this
Agreement. Except as provided in paragraph 3 below, City Manager will devote his
full time to his duties and agrees that he will not, so long as he is employed by the Town,
take any employment that will interfere or be inconsistent with the performance of his
duties as City Manager for the Town. While performing consulting services as
provided in paragraph 3 of this Agreement, City Manager will be available by
telephone for consultation with the Mayor, Interim City Manager and/or City
Attorney. City Manager will attend any meetings as deemed necessary by the
Interim City Manager.”

Paragraph 3 is amended to read as follows:

“3. TERM OF AGREEMENT.

City Manager’s employment shall commence on the date set forth in paragraph
1.B. City Manager agrees to remain in the exclusive employ of the Town thereafter
subject to termination of the Agreement by either party as provided below. Effective
August 1, 2007 and through and including August 31, 2007, the City Manager shall
be on paid management leave. Commencing September 1, 2007, and through and
including December 31, 2007, the City Manager shall provide services as described
in paragraph 2 of the Agreement on a consulting basis.”
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Paragraph 4 is amended by adding new subparagraphs F, G and H to read as follows:
4. COMPENSATION AND BENEFITS.
“F. From and after September 1, 2007, and through and including
December 31, 2007, or earlier termination of the Agreement, in lieu of the
compensation and benefits described in A through E, City Manager shall be paid as
a consultant at an hourly rate of One Hundred Twenty Dollars ($ 120.00).

G. From and after September 1, 2007, and through and including
December 31, 2007, or earlier termination of this Agreement, the City Manager
shall be reimbursed for all reasonable expenses incurred by the City Manager in the
performance of his duties as a Consultant and in accordance with the approved
budget and policies of Town. This shall include, mileage at the rates established by
the Internal Revenue Service for business expense deductions.

H. From and after September 1, 2007, and through and including
December 31, 2007, or earlier termination of this Agreement, City Manager shall be
entitled to the use of a Town-provided cellular telephone.”

Paragraph 5 is amended by adding a new subparagraph I to read as follows:
5. EXPENSE REIMBURSEMENT.
“I. The foregoing provisions shall be in full force and effect through and
including August 31, 2007.”

Paragraph 6 is amended by revising subparagraph B, Occupancy of the House, to read as
follows:
6. “HOUSING ASSISTANCE.

B. Occupancy of the House.

Occupancy of the house at 160 Watkins Avenue, Atherton, California, shall be at
no cost to City Manager, save its interior furnishing with personal household goods. Except as
otherwise provided here, Town shall pay all costs for non-routine maintenance, repairs, and
upkeep including replacement of major built-in appliances, taxes, fees, and assessments. City
Manager shall be responsible for all utilities (including water usage within the house) and routine
maintenance including, but not limited to, window washing. Town shall provide gardening
services. City Manager shall vacate the house on or before midnight August 31, 2007.

Paragraph 7 is amended by adding a new subparagraph C to read as follows:
7. TERMINATION OF AGREEMENT.
“C. Paragraphs A and B shall be in full force and effect through and
including August 31, 2007. Thereafter, this Agreement may be terminated by either
party on thirty (30) days written notice to the other.”

All other provisions of the agreement between the Town of Atherton and James H.
Robinson dated May 25, 2001, except as amended shall continue to remain in effect.

TOWN OF ATHERTON
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Dated: August , 2007. By

Alan B. Carlson, Mayor

Dated: August , 2007.

James H. Robinson, City Manager
ATTEST: APPROVED AS TO FORM:
Kathi Hamilton, Acting City Clerk Marc G. Hynes, City Attorney
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RESOLUTION NO. 07-

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON
APPROVING THE FOURTH AMENDMENT TO EMPLOYMENT AGREEMENT
BETWEEN THE TOWN OF ATHERTON AND JAMES H. ROBINSON

The City Council of the Town of Atherton hereby resolves as follows:

RESOLVED, that the Fourth Amendment to the Employment Agreement between the
Town of Atherton and James H. Robinson as set forth in the Exhibit to the Staff Report from the
City Attorney for the City Council Meeting of September 19, 2007, is hereby approved.

RESOLVED FURTHER, that the Mayor of the Town of Atherton is authorized to
execute the agreement on behalf of the Town.

NOW, THEREFORE, BE IT RESOLVED, by the City Council of the Town of
Atherton that the Resolution shall be effective immediately upon adoption.

* * * * * * * * * * * *

I hereby certify that the foregoing Resolution was duly and regularly passed and adopted
by the City Council of the Town of Atherton at a regular meeting thereof held on the 19th day of
September 2007, by the following vote.

AYES: Council Members:
NOES: Council Members:
ABSENT: Council Members:
ABSTAIN: Council Members:
Alan B. Carlson, MAYOR
ATTEST: Town of Atherton

Kathi Hamilton
Acting City Clerk

APPROVED AS TO FORM:

Marc Hynes
City Attorney

Resolution 07-
Adopted September 19, 2007
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Item No. 20

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
FROM: WENDE PROTZMAN, INTERIM CITY MANAGER
DATE: FOR THE MEETING OF SEPTEMBER 19, 2007

SUBJECT ADOPTION OF A RESOLUTION AUTHORIZING INTERIM CITY
MANAGER AND THE MAYOR TO INITIATE TRANSACITONS WITH
THE STATE OF CALIFORNIA LOCAL AGENCY INVESTMENT FUND

RECOMMENDATION

Adopt the attached resolution regarding investment transactions with the State of California
Local Agency Investment Fund.

DISCUSSION

Due to the retirement of City Manager James Robinson, as well as the unavailability of the
Finance Director, Council action to approve the attached resolution is necessary to authorize the
Interim City Manager and Mayor Alan Carlson to initiate deposits and withdrawals into and
from the Town’s investment account on behalf of the Town.

FiscaL IMPACT

Approval of the recommended resolution will not require any adjustment to appropriations or
estimated revenues.



RESOLUTION 07-

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON
AUTHORIZING INVESTMENT OF FUNDS WITH THE STATE TREASURER

WHEREAS, the Town of Atherton deposits and withdraws money in the Local Agency
Investment Fund in the State Treasury; and

WHEREAS, the Town of Atherton wishes to delegate authorization to order the deposit
or withdrawal of money in the Local Agency Investment Fund:

NOW, THEREFORE, BE IT RESOLVED by the City Council of the Town of
Atherton , 91 Ashfield Road, that it agrees to deposit or withdraw money in the Local Agency
Investment Fund in the State Treasury in accordance with the provisions of Section 16429.1 of
the Government Code for the purpose of investment as stated therein.

NOW, THEREFORE, BE IT FURTHER RESOLVED that Wendé Protzman, Interim
City Manager of the Town of Atherton and Alan B. Carlson, Mayor, are authorized to order the
deposit or withdrawal of money in the Local Agency Investment Fund.

* * * * * * * * * * * * *

I hereby certify that the foregoing Resolution was duly and regularly passed and adopted
by the City Council of the Town of Atherton at a regular meeting thereof held on this 19th day of
September 2007, by the following vote:

AYES: Council Members:
NOES: Council Members:
ABSENT: Council Members:
ABSTAIN: Council Members:
ATTEST: Alan B. Carlson, MAYOR

TOWN OF ATHERTON

Kathi Hamilton, Acting City Clerk

APPROVED AS TO FORM:

[s/ Marc Hynes
Marc G. Hynes, City Attorney

Resolution 07-
Adopted
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Item No. 21

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
WENDE PROTZMAN, INTERIM CITY MANAGER

FROM: DUNCAN JONES, PUBLIC WORKS DIRECTOR

DATE: FOR THE MEETING OF SEPTEMBER 19, 2007

SUBJECT: AWARD OF CONTRACT TO G. BORTOLOTTO & CO. FOR THE
STREET PATCHING CONTRACT PROJECT NUMBER 07-005 IN AN
AMOUNT NOT TO EXCEED $53,154.55 PLUS A TEN PERCENT
CONSTRUCTION CONTINGENCY, FOR A TOTAL AUTHORIZATION
OF $58,470.00.

RECOMMENDATION:

Pass a motion to award the contract for the Street Patching Project, project number 07-005, to G.
Bortolotto & Co., the low bidder on the 12" of September, 2007 bids, for $53,154.55, with a
10% construction contingency of $5,315.45, for a total authorization of $58,470.00, and to
authorize the Mayor to execute the contract on behalf of the Town.

INTRODUCTION:

Grind and replace approximately 8615 square feet of asphalt to a six-inch depth to remediate
local pavement failures. This work to include all necessary traffic control and will involve
grinding, sweeping, tack coating, replacing asphalt to appropriate depth in an appropriate number
of lifts and finish rolling per town of Atherton Standard specifications and special provisions.

This work is in various locations on Fair Oaks Lane, Atherton Avenue and Stockbridge Avenue.

ANALYSIS:

(7) bids were received for the Street Patching Project, as follows:

Company Location Bid Amount
Galedridge Construction Inc. Alviso, Ca. $59,012.75

El Camino Paving Sunnyvale, Ca. $62,028.00



Staff Report
September 19, 2007

Page 2 of 2

Alaniz Construction, Inc. Fremont, Ca. $74,950.00
G. Bortolotto & Co. San Carlos, Ca. $53,154.55
O’Grady Paving, Inc. Mountain View, Ca. $58,151.25
Valley Slurry Seal, Inc. West Sacramento, Ca. $70,556.85
J.A. Gonsalvez & Son Construction, Inc.  Napa, Ca. $64,612.50

FISCAL IMPACT:

Road Impact ($160,000) and Gas Tax ($40,000) funds totaling $200,000 have been budgeted for
street patching and sealing in FY 2007-08. Bids were received for the project on September 12,
2007. G. Bortolotto & Co. was the low bidder at $53,154.55. This bid was 11.4% below the
engineer’s estimate prepared by staff, the designer of the project, of $60,000. A 10%
construction contingency of $5,315.45 would bring the total authorization to $58,470.00 which is
within the FY 2007-08 Budget.

Prepared By: Approved:

Duncan L. Jones, P.E. Wendé C. Protzman
Public Works Director Interim City Manager



Item No. 22

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
WENDE C. PROTZMAN, INTERIM CITY MANAGER

FROM: DUNCAN L. JONES, PUBLIC WORKS DIRECTOR

DATE: FOR THE MEETING OF SEPTEMBER 19, 2007

SUBJECT: ADOPTION OF A RESOLUTION FOR ACCEPTANCE OF
ASSIGNMENT OF DRAINAGE EASEMENT FOR ORCHARD HILLS
SUBDIVISION

RECOMMENDATION:

Adopt the attached resolution to accept an assignment of a drainage easement serving the
Orchard Hills subdivision for public use.

BACKGROUND:

The subdivision map for Orchard Hills was recorded in August 1985. It contained the dedication
of several public utility easements and sewer easements. It also contained a reference to an off-
site drainage easement to Stockbridge Avenue owned by the subdivider, but did not dedicate the
easement to public use. In November 1985, the City Council unanimously approved acceptance
of an assignment of the easement by RSO 85-27. However, resolution 85-27 does not appear to
exist (the resolution number is shown as “skipped”) and neither the resolution nor the assignment
of easement were recorded with the County Recorder.

The original subdivider came to Public Works asking about an issue of maintenance of the pipe
within the easement. On checking the building department files for the subdivision, the original
signed unrecorded Assignment of Easement, prepared by the City Attorney, was located.



Staff Report
September 19, 2007
Page 2 of 2

ANALYSIS:

In order to effectuate the intent of the 1985 City Council, a new resolution is needed accepting
the Assignment of Easement and the improvements therein. This new resolution and the
Assignment of Easement will then be recorded with the County Recorder.

FISCAL IMPACT:

There is no fiscal impact to this action correcting a 1985 error. The Town will be responsible for
the maintenance and repair for the drainage pipes within the easement, but that should have been
the result of the original subdivision map and improvement agreement.

Prepared by: Approved by:
Duncan L. Jones, P.E. Wendé C. Protzman
Public Works Director Interim City Manager

Attachments: Resolution
Assignment of Easement

T:\2007 AGENDAS-MINUTES\CITY COUNCIL\Agendas and Packets\Agenda Packet 091907\Item 22 Orchard
Hills Drainage Easement staff rpt.DOC



RESOLUTION 07-__

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON RATIFYING
ACCEPTANCE OF DEDICATION OF DRAINAGE EASEMENT
FOR THE ORCHARD HILLS SUBDIVISION

WHEREAS, the Orchard Hills subdivision map was accepted and recorded on August 5, 1985 at
RSM 113/68; and

WHEREAS, said subdivision map referenced but did not dedicate a drainage easement to
Stockbridge Avenue; and

WHEREAS, the Town of Atherton City Council, in November 1985, approved acceptance of an
assignment of said easement; and

WHEREAS, acceptance of the drainage easement was to be confirmed by Resolution 85-27,
which does not appear to have ever been prepared; By this Resolution, the City Council affirms and
ratifies the acceptance of easement and directs that the acceptance which occurred in November of 1985
be officially recorded, and;

WHEREAS, the improvements within the easement were completed to Town standards and
approved by the Public Works Director.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the Town of Atherton that:

1. The Assignment of Easement from Archie Snider to the Town of Atherton dated October 24, 1985
is hereby accepted and shall be recorded together with this resolution with the County Recorder.

2. The drainage improvements constructed within the easement are hereby accepted by the Town of
Atherton for maintenance.

I hereby certify that the foregoing Resolution was duly and regularly passed and adopted by the

City Council of the Town of Atherton at a regular meeting thereof held on this 19" day of September,
2007, by the following vote:

AYES: COUNCIL MEMBERS:
NOES: COUNCIL MEMBERS:
ABSENT: COUNCIL MEMBERS:
ABSTAIN: COUNCIL MEMBERS:
ATTEST: Alan B.Carlson, MAYOR

TOWN OF ATHERTON

Kathi Hamilton, Acting City Clerk

APPROVED AS TO FORM:

Marc G. Hynes, City Attorney

Resolution 07-
Adopted September 19, 2007
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Item No. 23

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
WENDE C. PROTZMAN, INTERIM CITY MANAGER
FROM: LISA COSTA SANDERS, DEPUTY TOWN PLANNER
DATE: FOR THE CITY COUNCIL MEETING OF SEPTEMBER 19, 2007

SUBJECT: REQUEST FROM THE GENERAL PLAN COMMITTEE

RECOMMENDATION:

Authorize the General Plan Committee to act as the lead Committee to review and provide
recommendations relating to Green Building.

INTRODUCTION:

The General Plan Committee reviews items as assigned by the City Council. The General Plan
Committee met on August 1, 2007, to review the status of previous topics and discuss priorities for
discussion of future agenda topics (General Plan Committee staff report attached).

ANALYSIS:

The General Plan Committee has held two joint meetings with the Environmental Programs Committee
to discuss green building measures. The General Plan Committee requests the Council authorize the
General Plan Committee to review and provide recommendations on green building measures,
independent of the Environmental Programs Committee. Green building measures relate to other
building and construction topics previously addressed by the General Plan Committee and Committee
members felt it would be more efficient to charge one Committee with the task rather than continue
with joint meetings.

The Environmental Programs Committee could continue its work on promoting Town-wide interest in
environmental programs, including green building.

The General Plan Committee prioritized future topics for discussion as following:
1. Review the Zoning Code Update (after review by the City Council)
2. Review the Length of Construction Ordinance (as previously referred by the City Council)
3. Review Green Building Measures, including water efficient landscaping and impervious surface
4. Other Future Topics as assigned by the City Council which could include Heritage Artifact



Ordinance, Housing Element and any other topics resulting from the drainage study.

Individual committee members also expressed interest in discussing the following topics: construction
and demolition ordinance, house size on smaller lots (setbacks), and the noise ordinance.

The topic of house size on smaller lots was previously discussed by the General Plan Committee,
relating to floor area ratio. The Committee decided not to discuss further. The Council could request
the Committee review setback requirements on smaller lots, although staff has not received a lot of
community interest on this topic. The noise ordinance has been reviewed by the General Plan
Committee on several occasions. The topic was most recently discussed at the October 5, 2005,
General Plan Committee at the request of the Lindenwood Homes Association. The item was tabled
until there is more experience with enforcing the Special Events guidelines (as complaints were
mostly tied to events at M-A High School).

Staff recommends the City Council authorize the General Plan Committee to act as the lead Committee
on the topic of Green Building and authorize the General Plan Committee to review the construction
and demolition ordinance in conjunction with the green building review.

CONCLUSION:

Staff feels the General Plan Committee is the appropriate Committee to take the lead on the topic of
green building measures.

ALTERNATIVES:

The General Plan Committee reviews and provides recommendations on topics as assigned by the City
Council. The Council could assign the General Plan Committee as the lead for green building or could
request the Committee continue joint meetings with the Environmental Programs Committee. The City
Council could also assign other topics to the General Plan Committee.

FISCAL IMPACT:

Cost of staff assistance to the General Plan Committee are paid for by the Town of Atherton.

Prepared by: Approved by:

Lisa Costa Sanders Wendé C. Protzman
Deputy Town Planner Interim City Manager
Attachment:

1. General Plan Committee Memo dated August 1, 2007



Town of Atherton

GENERAL PLAN COMMITTEE STAFF REPORT

DATE: GENERAL PLAN COMMITTEE MEETING OF AUGUST 1, 2007
TO: GENERAL PLAN COMMITTEE
FROM: LISA COSTA SANDERS, DEPUTY TOWN PLANNER

SUBJECT: STATUS OF PREVIOUS TOPICS AND FUTURE AGENDA TOPICS

RECOMMENDATION
Staff recommends the Committee review the list of possible future agenda topics and develop a
meeting schedule or priority list to discuss the items.

BACKGROUND

At its October 19, 2005 meeting, the City Council requested the General Plan Committee discuss recent
construction issues facing the Town. The General Plan Committee held a public meeting on November
2, 2005 to hear from concern residents and builders. The Committee generated a list of topics raised at
that meeting. The Committee reviewed each item (as listed in the below table) and provided its
recommendations to the City Council. Staff provided an update to the Council at its September 20,
2007 meeting on actions taken by the Committee.

The General Plan Committee reviews items as referred by the City Council. Any new topic the
Committee wishes to study requires Council authorization.

STATUS OF PREVIOUS TOPICS

The attached list of topics was prepared from the community-wide General Plan Committee meeting
held in November 2005. The Committee has addressed most of the topics, with recommendations to
the Planning Commission and City Council for Ordinance changes. After discussion on a few of the
items, the Committee felt the current regulations were sufficient. Discussion on a few of the topics is
on hold pending outcome of the drainage study.

Staff has summarized the status of the topics as follows;

Construction Parking — the General Plan Committee recommended changes to the current
construction parking regulations that was adopted by the City Council on May 17, 2006.

Length of Construction Project — the Committee recommended a new Ordinance that was adopted by
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the City Council that provides maximum time limits for construction projects. The Ordinance was
adopted on June 21, 2006. Staff recommended minor changes to the Ordinance at the Council’s
September 20, 2006 meeting. The Council requested General Plan Committee review the proposed
changes and consider an option to add a presumptive time period, i.e. once a project was completed,
another project could not be started for 18 months or 2 years, with the proviso that during the
presumptive period, the Planning Commission could provide flexibility to allow further construction
and waive the time period.

Construction Hours — the Committee reviewed the current construction hours with comparison to
construction hours in neighboring communities. The Committee recommended no change to the
current regulations. Comments were raised at the public meeting that extending the construction hours
could reduce the length of time to complete a project.

Discharge of water for basements — the Committee held discussion on this item pending completion
of the Drainage study authorized by the City Council. This study is currently scheduled for review by
the Council at its September 19, 2007 meeting. Staff will provide a copy of the study to Committee
members and any recommendations from the Council.

Abandoned construction site — the Committee felt the Town should enforce the current Nuisance
Abatement Ordinance without amendment.

Location of construction equipment, manufacturing building materials on-site — the Committee
studied this issue and determined no changes to the current regulations were necessary with the
adoption of the construction site screening requirements and the length of construction ordinance.

Screening construction sites — the Committee recommended an Ordinance that was adopted by the
City Council on June 21, 2006 to require construction site screening for all active construction projects.

Setback for noise generating structures (HVAC, pool equipment) — the Committee evaluated the
existing Ordinances and determined that sufficient requirements currently exist as all new noise
generating structures (HVAC, generators) are required to meet the current noise ordinance or include
sound insulating design to mitigate and the operation of pool equipment is limited to certain hours.

Basement — the Committee recommended changes to the current basement regulations after discussing
the topic at several meetings. The City Council adopted the new requirements at its July 18, 2007
meeting. The effective date of these new regulations tracks the new grading and drainage requirements
(September, 2007).

Location of accessory structures - the Committee decided not to discuss this item further, citing that
the existing regulations are sufficient.

House size on smaller lots — the Committee decided not to discuss this item further.
Design review for larger homes - Committee members were not interested in pursuing design review.

Green Building/Sustainable Building requirements — the Committee has held two joint meetings
with the Environmental Programs Committee on this topic. At the first meeting, Dianne Anderson of



the County discussed measures the County has taken to require green building on all new County
facilities as well as education for other jurisdictions and homeowners. Ms. Anderson reviewed samples
from other jurisdictions and provided copies of the Sustainable booklet. The second joint meeting was
held on June 6, 2007 at the Green Building Exchange in Redwood City. This meeting was intended as
a workshop setting to get feedback from residents, builders and architects. Staff advertised the meeting
and sent direct mail to local builders and architects. Staff provided the Committee with ordinances
from other communities and recommended Atherton consider Energy Efficiency Ordinance utilizing
performance standards beyond Title 24. At the last meeting, the Committees agreed to schedule
another forum for September 5, 2007 for discussion with industry leaders, with the next joint meeting
scheduled for October 3, 2007 at 6:00 p.m. After speaking with Council Member/Environmental
Programs Chair Charles Marsala, these meetings will need to be rescheduled. Mr. Marsala stated that
ICLEI is sponsoring October 4, 2007 as "National Conversation Day on Climate Change", with an
event in Atherton as a signer of the "Mayor's Climate Protection Agreement”. The event is
anticipated to include Menlo Park, Woodside and Portola Valley and will be held at the Pavilion. A
joint meeting between the General Plan Committee and the Environmental Programs Committee
could be scheduled for November 2007.

Impervious surface - the Committee held discussion on this item pending completion of the Drainage
study the City Council (drainage study anticipated completion: September, 2007)

Code Enforcement Officer — the Committee did not comment on this item as it was under review by
the City Council.

House size on larger lots (greater than one acre) — the Committee decided not to discuss this item
further.

FUTURE AGENDA TOPICS

Green Building/Sustainable Building - ongoing with the Environmental Programs Committee —
next joint meeting could be scheduled for November 2007.

Heritage Artifact Ordinance - the City Council approved the Heritage Artifact Ordinance at its
September 2006 meeting. Upon approval of the Ordinance, the Council also requested the General
Plan Committee consider creating a public trust or foundation to solicit funds for the purpose of
acquiring the artifacts for the Town. The Heritage Artifact Ordinance is the subject of current
litigation between the Town and a property owner. Staff recommends holding discussion on this
topic pending outcome of the litigation.

Length of Construction Ordinance — Council requested General Plan Committee review
provision relating to subsequent construction projects.

Impervious Surface - on hold for drainage study.

Water Efficient Landscape Requirements — staff would like to consider changes to the current
water efficient landscape guidelines. The guidelines are contained in Atherton Municipal Code
Section 15.48 and are “guidelines” rather than requirements”. This review could be completed in
conjunction with the green building/sustainable building discussions or in response to the findings



of the drainage study. The preliminary presentation to the Council on the drainage study found
issue with residents over watering their landscapes.

Zoning Code Update — The City Council authorized PMC to complete a comprehensive review
and update to the zoning code. PMC is currently working on an Administrative Draft for staff
review and is anticipated to have a Public Review Draft ready in September 2007. Staff would like
to utilize the review with the General Plan Committee of the Public Review Draft as the first
community-wide review of the proposed zoning code changes. This meeting could be scheduled
for late September/early November 2007.

Housing Element — the Town of Atherton is participating in a regional effort with all San Mateo
County jurisdictions to establish housing needs allocation and assist with the preparation of the
housing element update. Atherton’s Housing Element update is due June 2009. Staff will prepare a
timeline in early 2008 for Housing Element review.

RECOMMENDATION
Staff recommends the Committee review the list of possible future agenda topics and develop a
meeting schedule or priority list to discuss these items.

Attachment:
1. Summary of General Plan Committee topics and status



Summary of General Plan Committee topics and status

Topic

Status

Construction Parking

City Council revised — May 17, 2006

Length of Construction Projects

City Council —adopted June 21, 2006 —
requested further review by the General Plan
Committee

Construction Hours

GP committee recommends no change to
current regulations

Discharge of water for basements

Drainage study anticipated for review by City
Council on September 19, 2007

Abandoned construction sites

Utilize Nuisance Abatement Ordinance

Location of construction equipment, manufacturing
building materials on-site

General Plan Committee recommends no
change to current regulations

Screening construction sites

City Council - adopted June 21, 2006

Setback for noise generating structures (HVAC, pool
equipment)

General Plan Committee recommends no
change to current regulations

Basements

City Council adopted July 18, 2007

Location of accessory structures
e Flexibility for lots with three streets
e Do not allow structures in front of the main
residence

General Plan Committee decided not to discuss
further

House size on smaller lots

General Plan Committee decided not to discuss
further

Design review for larger homes

General Plan Committee decided not to discuss
further

Green Building/Sustainable Building requirements

Ongoing discussions with Environmental
Programs Committee

Impervious surface

Hold discussion pending results of Drainage
study

Code Enforcement Officer

Under review by City Council

House size on larger lots (greater than one acre)

General Plan Committee recommends no
change to current regulations

Solar — exceptions to height and setbacks

Council requested this item be included in the
comprehensive zoning code update.




General Plan Committee Topics Requiring Additional Review

Topic Timeline

Green Building/Sustainable Building

Heritage Artifact Ordinance

Length of Construction Ordinance

Impervious Surface

Water Efficient Landscape Requirements

Zoning Code Update

Housing Element Update 2008/2009




Item No. 24

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND COUNCIL MEMBERS
FROM: MARC G. HYNES, CITY ATTORNEY
DATE: CITY COUNCIL MEETING OF SEPTEMBER 19, 2007

SUBJECT: ADOPTION OF RESOLUTION OF THE CITY COUNCIL OF THE

TOWN OF ATHERTON APPROVING SBWMA AGREEMENTS AND
REQUESTS FOR PROPOSALS REGARDING SOLID WASTE
MANAGEMENT

RECOMMENDATION:

It is recommended that the City Council:

1.

Adopt a resolution approving the solid waste, recyclable materials, and organic materials
collection services outlined in the South Bayside Waste Management Authority
(SBWMA) August 2, 2007, draft Request for Proposals (RFP) for Collection Services;

Approve the contract terms detailed in the SBWMA'’s August 2, 2007, draft Uniform
Franchise Agreement for Solid Waste, Recyclable Materials, and Organic Materials
Collection Services;

Approve the scope of services in the SBWMA'’s August 2, 2007, draft Request for
Proposals (RFP) for the Operation of the Shoreway Recycling and Disposal Center
(SRDC); and

Approve the contract terms in the SBWMA'’s August 2, 2007, draft Agreement for the
Operation of the Shoreway Recycling and Disposal Center (SRDC).

READERS NOTE:

The documents described above in items numbered 1 through 4 constitute some 400 pages of
materials. In my opinion, the key issues for the Town are set out in a document described as
attachment 14 referenced at page 39 of the RFP for Collection Services. This attachment is
provided as Attachment A to this Staff Report and it is recommended that it be read first.
Following that, attention is invited to pages 4 through 6 of this report which detail the key
changes to the original SBWMA recommendations for Collection Services. Thereafter, review
of some or all of the many pages available is entirely up to the reader. Because of the bulk of
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this material, it has not been provided in every agenda packet. A notation appears, however,
which advises that any interested person may obtain all of this material upon request. The
material is provided with the agenda packet located at Town Hall and at the library.

BACKGROUND:

The SBWMA was formed in 1982 (originally called the South Bayside Transfer Station
Authority) as a solid waste joint powers authority of 12 member agencies — Atherton, Belmont,
Burlingame, East Palo Alto, Foster City, Hillsborough, Menlo Park, Redwood City, San Carlos,
San Mateo, County of San Mateo (unincorporated portions), and West Bay Sanitary District.
Originally, the SBWMA was established to help with the development of the San Carlos
Transfer Station. In 2000, the Authority exercised its option to acquire this facility. At that time,
the Member Agencies made a commitment per a JPA that solid waste and recyclables collected
under their franchise collection agreements would be processed at the transfer station. While
each Member Agency has its own franchise collection agreement, the SBWMA assists with
administration of those agreements.

The SBWMA is assisting the 12 Member Agencies in developing and conducting a coordinated,
competitive selection process for Collection Services and is conducting a similar selection
process for the Operation of its Shoreway Recycling and Disposal Center (SRDC).

The Town’s franchise agreement with Allied Waste for solid waste, recyclable materials and
organic materials collection services expires December 31, 2010, as does the SBWMA'’s
agreement with Allied Waste for operation of the SRDC. These agreements have never been
subject to a competitive selection process.

An overview of the contractor selection process, including a schedule, was provided to the
Council in May 2006, which identified seven milestones at which the agency Council/Board
would be asked for comments or decisions. In August/September 2006, a summary of the
Programs and Facilities (PAF) and Process and Contracts (PAC) committee recommendations
were presented to the Council prior to the vote at the SBWMA Board’s meeting of October 26,
2006.

On October 26, 2006, the SBWMA Board approved the RFP recommendations to the Member
Agencies regarding future services, contract terms and competitive proposal guidelines for the
RFP process. As a follow-up to that meeting, a model staff report, resolution, and powerpoint
presentation were prepared and distributed to Member Agencies on November 20, 2006.

Member Agencies were then asked to agendize an item for their council or board requesting
action as follows:

e Adopt a resolution committing to the SBWMA RFP process and approving the SBWMA
recommended core service package.

In summary, the core service package for residential collection services includes: weekly solid
waste, single stream recyclables, and organic materials (plant materials and food scraps)
collection using carts (sizes ranging from 32-96 gallons) and primarily automated collection
vehicles. Side or backyard service is considered an optional service.
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Beginning first with the City of San Carlos on December 11, 2006, and last with the City of East
Palo Alto on March 20, 2007, all Member Agencies voted affirmatively to participate in the RFP
process. Several of the Member Agencies agreed to participate in the RFP process contingent on
special service needs (i.e., Atherton and Hillsborough) being addressed, retaining the right to
initiate their own RFP process (i.e., Belmont) and stating concerns regarding the intent of some
portions of the contract terms (i.e., West Bay Sanitary District). The Council’s attention is
invited to Section 3.12.2 at page 39 of the RFP for collection services which references
Atherton’s unique scope of services. These are detailed in Attachment 14 to the RFP. That
attachment is provided with this Staff Report as Attachment A..

Since the Member Agency approvals, SBWMA staff has prepared numerous drafts of the RFP
documents. The draft documents have evolved over the past several months based on substantial
input from a technical review committee of consultants, potential proposers, Board members,
Member Agency staff, and outside legal counsel. SBWMA staff also toured some of the largest
material recovery facilities (MRF) in California and nationally to gather further information. The
net effect of this input is that staff has made some changes to reduce the complexity of the RFPs
(both collection and operations) while maintaining the same set of proposed programs and
services previously approved. The changes are described below in the “Analysis” portion of the
staff report.

Related to the RFP process, the SBWMA Board on April 26, 2007, approved a preferred master
plan so staff could move forward with permitting and design work on significant site
improvements (e.g., transfer station building retrofits, new MRF building construction, traffic
improvements, new recycling sorting equipment, etc.) required for the new solid waste and
recycling collection services to be rolled out in late 2010/early 2011. The approved master plan
was incorporated as a Site Plan into the draft Shoreway facility operations RFP. The
recommended facility improvements must be permitted, designed, and constructed in time for the
rollout of the new services.

On June 28, 2007, the SBWMA Board approved the draft Collection RFP and Agreement and
draft Shoreway Operations RFP and Agreement. The next step in the RFP process is for Member
Agencies to reaffirm their approval of the programmatic details and contract terms, including
approval of the changes recommended by SBWMA staff as explained in the Analysis section.
After receiving Member Agency approvals and any recommended changes to the draft

RFPs and Agreements, the documents will be brought to the October 25, 2007, SBWMA Board
meeting for final approval. In order for a Board vote to be taken at that meeting, all member
agency approvals must be completed by September 28, 2007.Staff will finalize the documents
based on Member Agency approvals and input received by September 28™. Shortly after
SBWMA Board approval, the approved documents will be released to proposers.

Schedule
The next steps in RFP process are outlined in the following schedule:

July — Sept. 28, 2007 Member Agency approval of draft Collection RFP and Agreement and
draft Shoreway Operations RFP and Agreement (“RFP documents”).



All Member Agency approvals and comments to be completed by
September 28, 2007.

October 18, 2007 SBWMA staff sends out Board packet with final “RFP documents.”

October 25, 2007 SBWMA Board meeting to consider staff recommendation to approve release
of the final “RFP documents.”

November 1, 2007 SBWMA release of the final “RFP documents.”

December 2007 Conduct mandatory pre-proposal conferences.

Feb. /March 2008Proposals due.

March — July 2008 Review of Proposals, Proposer Interviews, and Selection.

Aug. — Sept. 2008 SBWMA Selection of Contractor(s).

Oct. — Dec. 2008 Member Agency Selection of Contractor(s).

Jan.-March 2009 SBWMA and Member Agencies complete negotiations with contractor(s).
April-June 2009 Member Agencies approve negotiated Agreements*.

January 1, 2011** Contractor(s) commences rollout of services.

* The Shoreway Operations Agreement is subject to approval of two-thirds of the Member
Agencies whereas the Collection Agreements are unique to each Member Agency and
subject to approval by each Member Agency.

**  Services may be rolled out sooner if an alternative rollout schedule is negotiated.

ANALYSIS:

At the June 28, 2007, Board meeting, the SBWMA Board approved the draft collection RFP and
agreement and draft Shoreway operations RFP and agreement to reflect some changes to the
original core services and contract term recommendations approved by the Board and member
agencies in October 2006. These changes were notably driven by extensive input received from
potential proposers. The changes primarily relate to making the RFP documents simpler in an
effort to ensure that they are more reasonable and manageable for proposers to respond to and
eventually provide the services requested. While simpler, the draft Collection RFP still remains
highly complex given the large size of the SBWMA service area and magnitude of the rollout of
new services, customization of services for Member Agencies, and potential for some Member
Agencies to opt out of the process.

Summary of Changes to the Collection RFP
The key changes to the original SBWMA recommendations for Collection Services relate to the
following areas:

1. Expanding the residential core recycling services to include used oil collection, battery
and cell phone collection and food scraps (to be commingled with plant materials); these
programs were originally listed as optional programs.

2. Expanding the commercial core recycling services to include multi-family and
commercial technical assistance; these programs were originally listed as optional
programs.

3. Developing separate and distinct scope of services to meet unique Member Agency
needs. For example, the Town of Hillsborough has a unique scope that all potential
proposers will be required to address.



4. Removing ancillary services (listed under Optional residential and/or commercial
collection programs) such as on-call household hazardous waste, universal waste and
Sharps from the Collection RFP so they can be addressed through a separate SBWMA
procurement. Member Agencies can still decide whether or not to add these services
to their franchise Agreement.

5. Addressing significant staff and proposer concerns regarding the improbability of a
successful rollout of new programs and services in one-day, on January 1, 2011, at the
expiration of the existing contract. Staff has included direction in the Collection RFP to
solicit proposals for a phased rollout starting July 1, 2010 (“alternative start date”) or a
phased rollout after January 1, 2011.

6. Simplifying the contractor compensation methodology from a hybrid cost-plus/fixed-

price compensation methodology to pursue a more typical industry standard fixed base
price contract under which certain costs are then subsequently adjusted each year based
upon changes in corresponding indices (e.g., a consumer price index). Moreover,
adjustments are also made for changes in disposal costs. Very few communities currently
use a cost-plus compensation methodology for solid waste collection and recycling
services.
This compensation process eliminates detailed annual rate reviews so that contractor’s
compensation will never be “trued up” to contractor’s actual costs (with the exception of
an annual cost reconciliation related to actual tonnage collected and actual disposal and
processing costs). Elimination of the detailed annual rate review will dramatically
reduce consultant expenses for this activity beginning in 2011. Also, this fixed price
model should result in far greater rate stability and predictability compared to the
current cost plus approach.

7. Requiring all proposers to use the same operational assumptions for key items such as
residential cart sizes, use of new collection vehicles for core services and use of new
commercial collection containers when preparing their proposals. These assumptions are
for the purposes of obtaining comparable cost proposals from proposers. Member
Agencies still retain the right to establish cart sizes for residents, use of used
equipment, etc, as part of the final negotiated scope of services and costs with their
selected contractor.

8. The term of Collection Agreement was recommended as a 7-year term but has now been
changed to a 10-year agreement term. This modification has been made to reflect a more
standard amortization schedule for the primary equipment used to provide collection
services. In addition, based on the fixed-price compensation methodology and no need
for an annual rate review, a longer contract term provides Member Agencies with a
longer time frame for rate stability and defers for a longer period of time the next
procurement or negotiation cycle.

9. Adjusted the “Acceptable Materials” list for the curbside recycling collection program to
exclude some small scrap metal types that pose a problem to sorting equipment (i.e.,
small appliances, hand tools, automotive parts, chain, wire, and banding).

Summary of Changes to the Shoreway Operations RFP
The key changes to the original SBWMA recommendations for Shoreway operations relate to
the following areas:

1. Similar changes as in the Collection RFP to simplify the compensation methodology.

2. Similar change as in the Collection RFP to change the term from 7 years to 10 years.



3. Contractor will oversee MRF processing equipment installation and startup prior to the
expiration of the existing Operating Agreement.

4. All proposers are required to bid new equipment for rolling stock and transfer vehicles
for the purposes of preparing cost proposals. SBWMA may later negotiate with the
selected contractor for the use of some used equipment.

Council should be aware that the final Collection RFP and Agreement will evolve through the
procurement process as proposers raise questions and the SBWMA issues RFP addenda, as
contract negotiations take place with selected contractor(s), and the final Agreements are
approved. Ultimately, each Member Agency will approve its final Collection Agreement with the
selected contractor(s).

The Shoreway Operations RFP and Agreement similarly will undergo change throughout the
competitive procurement process. The final Shoreway Operating Agreement will be subject to
approval by two-thirds of the SBWMA Member Agencies.

Proposed Changes to the Shoreway Recycling and Disposal Facility

A master plan for Shoreway facility enhancements has been developed as a part of the new
collection and recycling services to be offered in 2011. On April 26, 2007 the SBWMA Board
approved the Shoreway facility master plan. Increasing material handling capacity, conversion
to single stream recycling, reduced offsite traffic queuing, improved onsite traffic circulation,
and enhanced customer safety are issues that were considered in the master plan process. The
approved master plan concept includes:

e New 72,000 square foot MRF building to replace the existing 48,000 square foot MRF
building constructed in 1968 (purchased and renovated by BFI in 1992).

e New state-of-the-art single stream sorting system with separate infeeds for residential and
commercial materials, automated bunkers, cardboard screening, and other paper and
container (bottles and cans) screening components. A new single-ram baler will also be
purchased to augment our existing two-ram baler.

e Major traffic improvements, including relocation of the current main scale entrance area,
additional scales and truck queuing lanes, and a dedicated outbound scale.

e New 26,800 square foot addition to the transfer station building and demolition of the
existing southern portion of the building (8,400 square foot) used for self haul tipping. This
will add 18,400 square fee of net new tipping area to the transfer station.

e New 3,500 square foot operations building on the west side of the transfer station for
operation personnel with a maintenance area for site loaders and forklifts.

Based upon the best information available, which is very preliminary and subject to revision, the
total costs of the renovations to the SRDC is $26 million. The proposed plan of finance calls for
using $6.3 million of the SBWMA’s reserves and issuing taxable bonds for the balance of the
costs. The annual principal and interest payments will be around $2.1 million and will require a
2.82% increase in collection rates.



FISCAL IMPACT:

Solid waste and recyclables collection services and the operation of the Shoreway Recycling and
Disposal Center are funded through the rates paid by customers. No change in the franchise fee
is recommended as part of the RFP process. Therefore, no budget impact is anticipated.

Prepared By: Approved By:

/s] Marc Hynes

Marc G. Hynes Wendé C. Protzman
City Attorney Interim City Manager
Attachments

A. Attachment 14 to RFP — Atherton Services
B. Resolutoin
C. RFP Documents



RESOLUTION NO. 07

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON
APPROVING THE SOUTH BAYSIDE WATER MANAGEMENT AUTHORITY
COLLECTION AND OPERATIONS REQUESTS FOR PROPOSALS AND
AGREEMENTS

The City Council of the Town of Atherton hereby resolves as follows:

WHEREAS, the South Bayside Waste Management Authority, (“Authority”) is a joint
powers authority between the cities of Belmont, Burlingame, East Palo Alto, Foster City, Menlo
Park, Redwood City, San Carlos, and San Mateo; the towns of Atherton and Hillsborough; the
West Bay Sanitary Service; and, the County of San Mateo (“Member Agencies™); and,

WHEREAS, the Authority is planning to request and shall receive proposals for the
collection, processing, and transfer of solid waste, recyclable materials, and organic materials
within the jurisdiction of the Authority (“RFP Process™); and,

WHEREAS, the City Council of the Town of Atherton has reviewed the solid waste,
recyclable materials, and organic materials collection programs; the Shoreway scope of services;
and the contract terms in the draft Collection Agreement and Operating Agreement, and,

NOW, THEREFORE, the City Council of the Town of Atherton hereby passes this
resolution acknowledging its approval of the:

1.  Solid waste, recyclable materials, and organic materials collection programs outlined in the
South Bayside Waste Management Authority (SBWMA) August 2, 2007, draft Request for
Proposals (RFP) for Collection Services;

2. Contract terms detailed in the SBWMA’s August 2, 2007, draft Uniform Franchise
Agreement for Solid Waste, Recyclable Materials, and Organic Materials Collection
Services;

3. Scope of services in the SBWMA'’s August 2, 2007, draft Request for Proposals (RFP) for
the Operation of the Shoreway Recycling and Disposal Center (SRDC); and

4.  Contract terms in the SBWMA'’s August 2, 2007, draft Agreement for the Operation of the
Shoreway Recycling and Disposal Center (SRDC).

This Resolution shall be effective immediately upon adoption.

I hereby certify that the foregoing Resolution was duly and regularly passed and adopted
by the City Council of the Town of Atherton at a regular meeting thereof held on the 19th day of
September, 2007, by the following vote.

Resolution No. 07-
Adopted
Page 1 of 2



AYES: Council Members:

NOES: Council Members:
ABSENT: Council Members:
ABSTAIN: Council Members:
Alan B. Carlson, MAYOR
Town of Atherton
ATTEST:

Kathi Hamilton, Acting City Clerk

APPROVED AS TO FORM:

s/ Marc Hynes
Marc G. Hynes, City Attorney

Resolution No. 07-
Adopted
Page 2 of 2



Attachment 14

Atherton Scope of Services and RFP
Requirements






Attachment 14
Atherton Scope of Services and Proposal Requirements

This Attachment presents an overview of the Town of Atherton’s (Town’s) objectives for its
future collection agreement; describes the Town’s required scope of services; and identifies
proposal submittal requirements unique to the Town.

Atherton’s Objectives

The Town of Atherton is committed to providing its residents with excellent customer service.
To this end the Town is seeking a contractor that will provide superior service in the field, work
with the Town to address resident issues, and meet the Town'’s diversion goals.

The Town appreciates that higher levels of service (e.g., backyard vs. curbside service) demand
the use of more labor and equipment, and the Town will provide the contractor with broad
discretion to determine the best methods of collection. Currently, a large proportion of Atherton
residents (approximately 44%) prefer to have solid waste collected in the back yard/side yard.
Proposers are encouraged to consider non-traditional route schedules that allow the use of
automated trucks where practical. For example, a company could propose overlapping routes
that use automated trucks for materials placed at the curb (currently approximately 56% of
residences) and semi-automated trucks for materials in back yard/side yards. Proposers will
also have to provide a fleet of trucks that are of an appropriate size for the tree-lined, narrow
streets of the Town.

The Town is committed to sustainable solid waste management practices, and as such is
seeking to maximize residential diversion rates. In 2004, the Town’s diversion rate was 69%
(pending approval of the CIWMB), and the Town is seeking to maintain or increase this rate of
diversion.

Summary of Program Requirements

The table below summarizes the Town’s preferences regarding programs and identifies where a
description of their requested services can be reviewed (e.g., either elsewhere in the RFP or in
this Attachment 14).

Summary of Atherton Program Requirements

SBWMA Programs Described in Atherton’s Program Requirements Location for Description
Section 3 of the RFP of Atherton Requirement
Core Services for Single-Family
Customers
1. Weekly solid waste collection Same as SBWMA program with the | RFP Section 3.1.1.1 and
exception that back yard/side yard Sections 1 and 2 of this
shall be standard service and a rate | Attachment
discount will be provided for
curbside collection
2. Weekly recyclable materials Same as SBWMA program RFP Section 3.1.1.2 and
collection Sections 1, 2, and 3 of
this Attachment
Att 14_Atherton_V2 Atherton Scope

Attachment 14
Page 1 of 8



SBWMA Programs Described in

Atherton’s Program Requirements

Location for Description

Section 3 of the RFP
3. Weekly plant materials collection

Same as SBWMA program

of Atherton Requirement
RFP Section 3.1.1.3 and
Sections 1 and 2 of this
Attachment

4. Annual holiday tree recycling
collection

Same as SBWMA program

RFP Section 3.1.1.4

5. Weekly household battery
recycling collection

Same as SBWMA program

RFP Section 3.1.1.5 and
in Section 5 of this
Attachment

6. Weekly cell phone recycling
collection

Same as SBWMA program

RFP Section 3.1.1.6

7. Weekly used motor oil and used
oil filter recycling collection

Same as SBWMA program

RFP Section 3.1.1.7 and
Section 5 of this
Attachment

8. Twice annual on-call clean-up
collection

Same as SBWMA program

RFP Section 3.1.1.5
and Section 11 of this
Attachment

Optional Services for Single-
Family Customers

1. Weekly organics recycling
collection

Optional; same as SBWMA
program

RFP Section 3.1.2.1 and
Section 4 of this

Attachment
2. Drop-off community clean-up Optional; same as SBWMA Section 12 of this
event program Attachment

3. On-call HHW collection

Optional; same as SBWMA
program

RFP Section 3.1.2.4

4. On-call e-waste and u-waste
recycling collection

Optional; same as SBWMA
program

RFP Section 3.1.2.8 and
Section 10 of this
Attachment

5. Sharps collection

Optional; same as SBWMA
program

RFP Section 3.1.2.6

Services for Multi-family
Customers

Provide multi-family services that
are available to single-family and
commercial customers (less than 10
multi-family units; therefore,
separate MFD requirements are
specified).

Not applicable

Core Services for Commercial

1. Weekly solid waste collection

Same as SBWMA program

RFP Section 3.3.1.1

Weekly single stream collection

Same as SBWMA program

RFP Section 3.3.1.2

Same as SBWMA program

RFP Section 3.3.1.3

2.

3. Weekly organics collection

4. Dual or multi-sort recycling
collection

Not required

Not applicable

5. Technical assistance

Same as SBWMA program but
required for all commercial
accounts businesses in Atherton
(including Menlo College)

Section 9 of this
Attachment

Optional Services for Commercial

1. On-call bulky item collection

Same as SBWMA optional program

RFP Section 3.3.2.1

Att 14 Atherton_V2
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2. On-call e-waste collection

Optional; same as SBWMA
program

RFP Section 3.3.2.2

3. On-call u-waste collection

Optional; same as SBWMA
program

RFP Section 3.3.2.3

4. Wet/dry collection

Optional; same as SBWMA
program

RFP Section 3.3.2.4

5. Universal roll-out of recycling
collection

Optional; same as SBWMA
program

RFP Section 3.3.2.5

Core Services for Member Agency
Facilities

1. Solid waste collection

Same as SBWMA program

RFP Section 3.4.1.1 and
Section 15 of this
Attachment

2. Single-stream recycling
collection

Same as SBWMA program

RFP Section 3.4.1.2 and
Section 15 of this
Attachment

3. Dual or multi-sort recycling
collection

Not required

Not applicable

4. Organics recycling collection

Same as SBWMA program

RFP Section 3.4.1.4 and
Section 15 of this
Attachment

5. Public street litter/recycling
receptacles collection

Same as SBWMA program

RFP Section 3.4.1.5 and
Section 15 of this
Attachment

6. Venues and events recycling
collection

Same as SBWMA program

RFP Section 3.4.1.6

7. Shared recycling bins downtown

Not required

Not applicable

Optional Services for Member
Agency Facilities

1. U-Waste collection from drop-off
sites

Same as SBWMA program

RFP Section 3.4.2.1

2. Building plan review and
technical assistance

Required (not optional) service

RFP Section 3.4.2.2 and
Section 15 of this
Attachment

Special Proposal Submittal Assumptions and Instructions
This section presents program and proposals assumptions that proposers must comply with and
specifies unique proposal instructions for presenting the Atherton service proposal.

1. Single-Family Solid Waste, Recyclable Materials, and Organic Materials. Proposers
shall provide a cost proposal for weekly collection of solid waste, plant and
recyclable materials with semi-automated or automated solid waste vehicles.

In 2011, the Town intends to adopt a new rate structure that will provide a discounted rate to
customers who opt for curbside solid waste collection service instead of the back yard/side

yard service.

Following the introduction of a discount for curbside solid waste collection

service the Town anticipates that some residents will migrate from backyard/side yard

service solid waste to curbside solid waste collection service.

Recyclable materials and

plant materials shall be collected curbside (consistent with the current practice).

Att 14 Atherton_V2
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For the purpose of estimating costs, proposers shall assume that approximately 60% of
residents will select the curbside solid waste collection option (currently 44% of residents
use this service), assuming a discounted rate for such service. Approximately 50% of back
yard/side yard collection points are within 50 feet of the curb.

Special Proposal Submittal Instructions:

e The proposer shall estimate of the cost per residence for curbside solid waste
collection on a weekly basis.

o Proposers shall estimate the cost per residence for back yard/side yard collection
of solid waste based on distance in increments of 50 feet; and if appropriate,
estimate the cost per resident for the use of specialty collection vehicles.

Single-Family Collection Containers. Contractor must provide a cart-based collection
system.

The Town prefers a 3 cart system that would provide residents with the greatest capacity to
recycle materials.

e Solid waste: 20-, 30-, 60-, and 90-gallon carts (or similar sizes) to be distributed at
customers’ request.

¢ Recyclable materials and plant materials: 90-gallon standard cart with 30- and 60
gallon carts (or similar sizes) available upon customers’ request

Special Proposal Submittal Instructions: None; requested service is consistent with that
describe for other SBWMA member agencies.

Single-Stream Recyclables Collection.  Contractor must provide single-stream
recycling service, which includes all paper materials including cardboard, magazines,
paperboard, aluminum and metals cans, all plastic bottles/containers coded #1-#7
and aluminum foil.

Special Proposal Submittal Instructions: None; requested service is consistent with that
describe for other SBWMA member agencies.

Single-Family Food Scraps Collection. The proposer shall propose food scrap
collection services as an Optional Program.

Food scraps can be collected in a manner determined by the proposer.
Special Proposal Submittal Instructions:

e Proposers shall describe method of collection, and if any additional equipment to
be provided to the resident to facilitate food scraps collection and composting
(e.g. kitchen waste pails).

e Proposers shall state what, if any, impacts to their collections costs would be
caused by including food scrap collection.

Att 14_Atherton_V2 Atherton Scope
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5. Single-Family and Multi-Family Oil, Oil Filters, and Household Battery Collection. The
proposer shall propose weekly curbside collection of oil, oil filters, and household
batteries (Optional Program).

Special Proposal Submittal Instructions:
e The proposer shall recommend the collection method and set-out requirements
for the residents if different that than proposed for the other SBWMA member
agencies.

6. Use of Shoreway Facility. Collected materials should be delivered to the SBWMA'’s
Shoreway Facility.

The Town of Atherton is and will remain a member of the SBWMA joint powers authority,
and receives the same preferred rates as other SBWMA members at the Shoreway
Facility.

Special Proposal Submittal Instructions: None; requested service is consistent with that
describe for other SBWMA member agencies.

7. Customer Service. The future collection contractor shall deliver high quality
customer service and employ their own customer service representatives.

Special Proposal Submittal Instructions: None; requested service is consistent with that
describe for other SBWMA member agencies.

8. Failure to Deliver High Quality Customer Service. The future collection contractor
must agree to higher liquidated damage amounts, which are being established to
emphasize the importance of customer service.

The customer service requirements will be stricter in regards to hold times, the duration
of each call, and the definition of a missed pick-up. The Town does not anticipate the
need to impose liquidated damages except in the most extreme circumstances. Town
staff will work with the contractor and customers to resolve issues as promptly as
possible.

The contractor must agree to liquidated damages of $200 per incident if an issue cannot
be resolved satisfactorily within 24 hours of receiving notice from the Town or customer
that an issue exists. (Saturdays and Sundays shall not be included in the calculation of
the 24 hours.)

If a similar problem that warranted liquidated damages occurs at the same address
within a three—month period, the contractor must agree to liquidated damages of $400
per incident.

Special Proposal Submittal Instructions:

o Proposers shall agree to the liquidated damages described above or present
an alternative

Att 14_Atherton_V2 Atherton Scope
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9. Commercial Technical Assistance. The future collection contractor must provide site
visits/assistance for the few commercial accounts in the Town.

The technical assistance will involve examining and proposing methods for reducing
solid waste, right-sizing collection containers, and offering additional recycling service.

Special Proposal Submittal Instructions:

e Proposers shall describe what will be accomplished during each technical
assistance visit if different than that proposed for the other SBWMA member
agencies pursuant to RFP Section 3.2.1.6.

10. Drop-Off E-Waste Collection The future collection contractor shall provide annual or
periodic e-waste drop-off community collection events at a location selected by the
member agency (Optional Program). The location for the drop-off event will be
selected by the member agency.

Contractor shall be responsible for promoting, managing, staffing, and operating a one-
day, seven-hour drop-off event to accept e-waste from residential customers. Contractor
shall be responsible for managing of the e-waste event; supervising and directing event
personnel; inspecting materials delivered to the event; separating and packaging e-
waste; documenting each material type and quantity of such; transporting e-waste to
reuse, recycling, and/or processing locations; and cleaning-up the location of drop-off
event at the end of the event. Contractor shall promote each e-waste event by preparing
billing inserts to be included in each customer’s bill and by advertising in a minimum of
one local newspaper.

For all e-waste accepted, contractor shall arrange for and pay for repair, refurbishing, or
upgrading for donation or resale; and/or recovery of component parts for resale;
recovery of precious metals, aluminum, plastic resins, and metals for sale or recycling;
and/or management of toxic or hazardous substances in accordance with applicable law;
and/or proper disposal of non-recyclable or non-reusable materials.

The Town anticipates that the Contractor can conduct the drop-off e-waste collection
events and process the e-waste at no charge to the Town or customers by relying on
reimbursement of collection and processing costs pursuant to SB 20.

Special Proposal Submittal Instructions:

e Proposers shall describe its methodology to provide an annual drop-off
community e-waste event (e.g., material types, customer participation
requirements, control mechanisms for spills and contamination, and any
limitations on allowable amounts) and the cost to operate this event.

e Proposers shall present cost for conducting e-waste event and processing e-
waste (if any).

11. Single-Family On-Call E-Waste, U-Waste, and HHW Service. The future collection
contractor shall provide on-call curbside collection of household hazardous waste, e-
waste, and u-waste for single-family customers (Optional Program).

Att 14_Atherton_V2 Atherton Scope
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12.

13.

14.

15.

Special Proposal Submittal Instructions: None; requested service is consistent with that
describe for other SBWMA member agencies pursuant to RFP Sections 3.1.2.7 and
3.1.2.8.

Twice Annual On-Call Clean-Up Collection. The future collection contractor shall
provide single family customers with two on-call curbside clean-up events annually.

The on-call service allows customers to request, at their convenience and no additional
cost, curbside collection of excess trash, appliances, yard trimmings, and wood.

Special Proposal Submittal Instructions: None; requested service is consistent with that
describe for other SBWMA member agencies pursuant to RFP Section 3.1.1.5.

Drop-Off Community Clean-Up Event. The future collection contractor shall provide
community clean-up events at drop-off locations as requested by member agencies.
(Optional Program)

Special Proposal Submittal Instructions: None; requested service is consistent with that
describe for other SBWMA member agencies pursuant to Section 5.07.A of the Collection
Agreement (provided as Attachment 2 to the RFP).

Reporting Requirements. The future collection contractor shall provide quarterly and
annual reports which describe the monthly residential diversion and disposed tons
and rates. The reports for the monthly commercial account and tonnage information
are also to be completed quarterly and annually.

Reports are to be completed in a timely manner in a format established by the Town.
Special Proposal Submittal Instructions: None; requested service is consistent with that
describe for other SBWMA member agencies pursuant to Article 9 of the Collection

Agreement (provided as Attachment 2 to the RFP).

Services for Town Facilities. The future collection contractor will provide collection
services to Town facilities as described below.

Collection services to be provided to the Town:

a. Collection of solid waste, recyclable materials, and plant materials.

b. Collection of food scraps, upon request.

C. Contractor-provided carts, bins, and/or drop boxes in a variety of sizes.

d. Collection a minimum of once per week and up to six days per week.

e. Collection of solid waste and recyclable materials from public litter and

public recycling containers in parks and business districts on a frequency
specified by the Town.

f. Collection at no charge to the Town with costs for service recovered
through the contractor's compensation.

Att 14_Atherton_V2 Atherton Scope
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Proposer shall provide plan review technical assistance and universal waste collection
as optional programs.

Special Proposal Submittal Instructions: None; requested service is consistent with that
describe for other SBWMA member agencies pursuant to RFP Section 3.4.

16. Cameras for Collection Vehicles. The future contractor’s collection vehicles shall
have cameras to monitor driving and loading activities including, at a minimum: (i)
back-up cameras mounted at the back yard and side of the vehicle; and, (ii) a hopper
camera clearly displaying the contents of the hopper prior to compaction.

Special Proposal Submittal Instructions: None; requested service is consistent with that
describe for other SBWMA member agencies pursuant to Section 8.04.B.4 of the
Collection Agreement.

17. Cost Proposal Forms. Proposers are not required to prepare additional cost forms
for Atherton. Costs for servicing Atherton pursuant to the scope described in this
Attachment shall be included in the South District cost proposals forms as required
by Section 5.8.1.

Note that the costs proposed by proposer for an optional drop-off community clean-up
event (pursuant to instructions in Section 5.8.3 of the RFP) will be used to calculate
Atherton’s total cost of service to reflect that the Town is requiring two annual drop-off
community clean-up events. As a result, proposers do not need to submit a separate
cost for Atherton’s drop-off community clean-up event.

The level of commercial technical assistance required for Atherton (e.g., site visits of all
commercial accounts) shall be reflected in the South District cost proposal forms and is
not requested separately because the Atherton level of effort is consistent to that
required for the other member agencies (which are requesting site visits for only 10% of
their commercial accounts but have many more accounts than Atherton).

Special Proposal Submittal Instructions: None.
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Item No. 25

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
WENDE C. PROTZMAN, INTERIM CITY MANAGER

FROM: ROBERT BRENNAN, CHIEF OF POLICE

DATE: FOR THE MEETING OF SEPTEMBER 19, 2007

SUBJECT: ADOPTION OF A RESOLUTION REGARDING AMERICA
SUPPORTING AMERICANS

RECOMMENDATION:

The City Council adopts the attached resolution thereby adopting the United States
Army, 2d Battalion, 327" Infantry, 1% Brigade, 101% Airborne Division.

INTRODUCTION:

The Town of Atherton was recently contacted by American Supporting Americans
(ASA). This organization formed in 1968 provides a mechanism for communities to
“adopt” a unit of the United States Armed Services. ASA is requesting that the Town of
Atherton adopt a particular military division because the commander is from Atherton.

ANALYSIS:

ASA is dedicated to supporting our fighting men and women throughout the world.
Atherton was specifically selected to support the United States Army, 2d Battalion, 327"
Infantry, 1% Brigade, 101® Airborne Division because the commander of that unit grew
up in Atherton and attended Atherton Schools. Officer Dean DeVlugt, a veteran of the
armed services, has volunteered to represent Atherton to the ASA and our adopted
military division. Other cities in San Mateo County have adopted military units via ASA,
including Hillsborough, Burlingame and San Mateo.

Officer DeVlugt will act as the liaison between Atherton schools and our adopted
military division. He has already contacted several schools in Atherton who have



pledged to aid the morale of the men and women of our adopted military division. Their
support will include the mailing of cards, letters and gifts to those serving our country.
Officer DeVlugt will create a method for residents to support our adopted military
division as well.

CONCLUSION:

The approval of this request will create a relationship based on support and friendship
between the Town of Atherton and the United States Army, 2d Battalion, 327" Infantry,
1% Brigade, 101* Airborne Division.

FISCAL IMPACT:

None.

Prepared by: Approved by:

Robert Brennan Wendé C. Protzman
Chief of Police Interim City Manager

Attachments: Resolution



RESOLUTION NO. 07-

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON
SUPPORTING THE ADOPT-A-UNIT PROGRAM CREATED BY
AMERICANS SUPPORTING AMERICANS

WHEREAS, American military forces are either engaged in defending or are prepared to defend
and support American interests and principals; and

WHEREAS, the Adopt-a-Unit program created by American Supporting Americans on March 4,
1968, provides a mechanism whereby all branches of the United Sates Armed Services can be “adopted”
by American communities; and

WHEREAS, the purpose of this adoption program is to create a bond between American
communities and the military men and women without regard to individual political ties or affiliations;
and

WHEREAS, in recognition of the challenges confronting American service men and service
women, it is appropriate and fitting that the town of Atherton in the Sate of California does hereby adopt
and offer its ongoing respect and support, in time of war and in time of peace, to the following unit:
United States Army, 2d Battalion, 327" Infantry, 1st Brigade, 101st Airborne Division.

NOW, THEREFORE, BE IT RESOLVED, that the City Council of the Town of Atherton does
hereby adopt and offer its ongoing respect and support, in time of war and in time of peace, to the
following unit: United States Army, 2d Battalion, 327" Infantry, 1st Brigade, 101st Airborne Division.

BE IT FURTHER RESOLVED, that the City Council designates the following individual as the
official, primary liaison between this community, the newly adopted unit, and American Supporting
Americans as the organization which has facilitated this adoption: Officer Dean DeVlugt, Atherton Police
Department. All contact information for this individual is included in the Adoption Agreement Form
accompanying this Resolution.

The Town of Atherton hereby encourages all Town employees, service clubs, charitable
organizations, and private citizens to become involved in supporting this adoption.

A copy of the Resolution shall be posted in a central, public place and shall be sent to the local
California League of Cities urging participation in this cause.

* * * * * * * * * * * *

I hereby certify that the foregoing Resolution was duly and regularly passed and adopted by the
City Council of the Town of Atherton at a regular meeting thereof held on this 19th day of September,
2007, by the following vote:

Resolution No. 07
Adopted
Page 1 of 2



AYES:
NOES:
ABSENT:
ABSTAIN:

ATTEST:

Council Members:
Council Members:
Council Members:
Council Members:

Kathi Hamilton, Acting City Clerk

APPROVED AS TO FORM:

/s/ Marc Hynes

Marc G. Hynes, City Attorney

Alan B. Carlson, MAYOR
TOWN OF ATHERTON

Resolution No. 07
Adopted
Page 2 of 2



ITEM 26

APPEAL REGARDING 55 BELBROOK WAY

This item has been resolved; therefore, it will not be heard.



Item No. 27A

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL

WENDE C. PROTZMAN, INTERIM CITY MANAGER
FROM: LISA COSTA SANDERS, DEPUTY TOWN PLANNER
DATE: FOR THE COUNCIL MEETING OF SEPTEMBER 19, 2007

SUBJECT: APPEAL OF THE DECISION OF THE PLANNING COMMISSION TO DENY
A CONDITIONAL USE PERMIT AT 94 TALLWOOD

RECOMMENDATION:

Staff recommends that the City Council conduct the public hearing, deny the appeal and uphold the
decision of the Planning Commission to deny the conditional use permit for the reasons outlined in
this report.

INTRODUCTION:

The subject site is a flag lot of approximately 61,855 square feet in area (1.42 acres) and is located
at 94 Tallwood. The applicant applied for a Conditional Use Permit pursuant to Atherton
Municipal Code 17.36.190 to exempt the basement area from the requirement of calculating floor
area when the basement exceeds two feet in height above the surrounding average natural grade.
The exception may be granted by the Planning Commission on sites where the average cross-slope
of the property is greater than twenty percent as determined under section 16.24.050

The Planning Commission reviewed this item at its July 25, 2007, meeting. At that meeting,
Commissioners stated that they could not approve the request due to the following: the property
does not meet the hillside code requirement, the Commission relies on strict compliance with the
code, that any modification to the ordinance with respect to this item must be done by the City
Council and not the Planning Commission and that the purpose of the Planning Commission is to
enforce the Ordinance. The Planning Commission voted 4-0 to deny the request (approved minutes
attached).



September 19, 2007 City Council Staff Report Page 2
Appeal — 94 Tallwood, Conditional Use Permit

Notice of the Appeal and the City Council meeting in which it will be considered was mailed to
property owners within 500 feet of the subject site.

ANALYSIS:

Please review the attached staff report to the Planning Commission for project analysis and the memo
from the outside Planner, Richard T. Loewke.

Mr. William Ross, in his letter of appeal cites four grounds for appeal.

1. There was no consideration of the issue of prior City conduct constituting estoppel which serves

as a basis for granting the entire CUP advanced by appellants.

2. The Commission was incorrectly advised as to what “substantial compliance” with the Zoning
Ordinance meant; that is, it was advised that substantial compliance means actual compliance,
which is not the law.

There is a lack of clarity of the record presented to the Commission.
4. There is a lack of ex parte communications disclosure; neither prior to nor during nor after was
there any ex parte disclosure by any Members of the Commission concerning the appellant’s

CUP.

w

The engineer study as presented by the applicant indicates the property at 94 Tallwood has an average
cross slope of 18.6%. Based on the information provided by the applicant, it is the opinion of Town
Planning Staff that the property does not meet the objective criteria of “greater than 20%” as a hillside
property and therefore cannot be granted a Conditional Use Permit to exempt the basement floor area
from the floor area calculations for the property. As Atherton Municipal Code is specific in the
description of “a cross slope greater than 20%” and the calculation method for determination of cross
slope is specifically defined in the code, Town Planning staff, therefore, would not rely on substantial
compliance.

ALTERNATIVES:

The Council has the following options:
e Uphold the decision of the Planning Commission and deny the appeal, thereby denying the
request for a Conditional Use Permit.
e Approve the appeal and thereby approve a Conditional Use Permit to exempt the basement from
the floor area calculations.

FISCAL IMPACT:

All costs covering the processing of this application are paid for by the applicants.



September 19, 2007 City Council Staff Report Page 3
Appeal — 94 Tallwood, Conditional Use Permit

ENVIRONMENTAL IMPACT:

The proposal has been determine to be exempt from the provisions of the California Environmental
Quality Act (CEQA) pursuant to CEQA Sections 15303, Class 3(a) (new single-family residence).

Prepared by: Approved by:

/s/ Lisa Costa Sanders

Lisa Costa Sanders Wendé C. Protzmas
Deputy Town Planner Interim City Manager
Attachments:

1. Letter of Appeal from William Ross, dated August 1, 2007
2. Planning Commission Staff Report for the July 25, 2007 meeting with attachments
3. Minutes from the July 25, 2007 Planning Commission meeting



ATKINSON « FARASYN, LLP
ATTORNEYS AT LAW

660 WEST DANA STREET
REPLY TO: P.O. BOX 279 J.M. ATKINSON (1892-1982)
MARC G. HYNES MOUNTAIN VIEW, CALIFORNIA 94042 L.M. FARASYN (1915-1979)
TELEPHONE (650) 967-6941
FACSIMILE (650) 967-1395

MEMORANDUM
TO: Lisa Costa Sanders, Deputy Town Planner, Town of Atherton
FROM: Marc G. Hynes, City Attorney
RE: 44 Tuscaloosa Avenue

Appeal of Planning Commission Decision
Heritage Tree Removal Permit Application Denial

DATE: September 12, 2007

Dear Lisa:

This follows our discussion concerning the August 2, 2007, appeal filed by Pietro
Dova concerning the denial by the Planning Commission of his application to remove a
heritage tree at 44 Tuscaloosa.

The appeal letter purports to serve as a record in case the appeal is denied. Mr.
Dova states that “should the tree in question (identified as tree #333 in the permit removal
application) subsequently fail causing any damage whatsoever, physical injuries or other,
the Town of Atherton will be held responsible and liable to the fullest extent of the law.

As I explained, the Town and its officials are immune from liability related to any
determination as to denial of licenses or permits. Government Code section 818.4, which is
included within what is known as the “California Government Claims Act” (sometimes
referred to as the California Tort Claims Act) provides in section 818.4 that a public entity
1s not liable for an injury caused by the issuance, denial, suspension or revocation of, or by
the failure or refusal to issue, deny, suspend or revoke, any permit, license, certificate,
approval, order, or similar authorization where the public entity or an employee is
authorized by enactment to determine whether or not such authorization should be issued,
denied, suspended or revoked.

Title 8.10 of the Town of Atherton provides in Section 8.10.040 for the issuance of
heritage tree removal permits. This authorization is in conformance with the immunity
envisioned in Government Code section 818.4. Case law has recognized this immunity as a
bar to damages cause of action. (Thompson v. City of Lake Elsinore (1993) 18 Cal.App.4th
49; Burchette v. City of Newport Beach (1995) 33 Cal.App.4th 1472.)

Respectfully,

MGH:cwb MARC G. HYNES
C Interim City Manager
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File No.: 457/3

August 1, 2007

VIA ELECTRONIC TRANSMISSION
& FEDERAL EXPRESS

Ms. Kathi Hamilton, Acting City Clerk
and Commission Members of the
Town of Atherton Planning Commission
91 Ashfield Road
Atherton, California 94027

Re:  Appeal of Town of Atherton Planning Commission July 25,2007 Decision
Denying Conditional Use Permit - 94 Tallwood - Atherton Municipal
Code Section 17.36.190; Charles W. King, IIl and Leslie King v. Town of
Atherton, et al., San Mateo Superior Court Case No. CIV 461513

Dear Ms. Hamilton:

This office represents Applicants, Charles W. King III and Leslie King, Trustees of
the KCP Trust (the “Appellants™), the owners of improved residential real property at 94
Tallwood Court, Atherton, California, 94027-6432, Assessor’s Parcel Number 074-130-310
(the “Subject Property”). The Subject Property is the subject of a Conditional Use Permit
(the “CUP”") which was denied by the Town of Atherton (the “Town’) Planning Commission
(the “Commission’) on July 25, 2007.

APPEAL OF COMMISSION JULY 25, 2005
DECISION; 94 TALLWOOD COURT

This communication summarizes the present basis or grounds for appeal (“Appeal”)
of the July 25, 2007 Commission decision denying the CUP to allow a basement to exceed

G:\457.003\LTR\Appeal of 072507 Denial of CUP



Ms. Kathi Hamilton, Acting City Clerk
and Commission Members of the
Town of Atherton Planning Commission
August 1, 2007

Page 2

two feet in height above the surrounding average natural grade for hillside properties as
prescribed by Town Municipal Code Section 17.36.190."

This Appeal is filed pursuant to Municipal Code Section 17.64.010. Appellants
reserve the right to supplement the Appeal with respect to factual and legal matters which
may arise in the course of this administrative proceeding or any related administrative
proceeding or resulting from litigation involving the Subject Property.

As the evidence submitted to the Commission shows, the Commission should grant
Appellants® Appeal.

GROUNDS FOR APPEAL

The following are the present grounds for the Appeal:

A.

There was no consideration of the issue of prior City conduct constituting
estoppel which serves as a basis for granting the entire CUP advanced by
Appellants. Specifically, the issue was advanced in the entire context of the
proceeding advanced by the City against the Kings as a result of Phase I1I of
the Town Council initiated Audit and the expenditures incurred only afier
approvals by City Officials resulting in the completion of a single-family
residence which by the City’s own records had a minimum value of
$2,637,500.00.

The Commission was incorrectly advised as to what “substantial compliance™
with the Zoning Ordinance meant, that is, it was advised that substantial
compliance means actual compliance which is not the law. See, Anderson v.
City of La Mesa (1981) 118 Cal.App.3d 657. The Appellants presently
substantially comply with all provisions of the Zoning Ordinance.

There is a lack of clarity of the record presented to the Commission. Some
Commissioners repeatedly referred to an “Administrative Record.” The

noted.

IAll section references are to the Town Municipal Code sections unless otherwise

G:\457.003\LTR\Appeal of 072507 Denial of CUP



Ms. Kathi Hamilton, Acting City Clerk
and Commission Members of the
Town of Atherton Planning Commission
August 1, 2007
Page 3

Appellants and this office are unaware of any Administrative Record therefore
there was a lack of clarity as to what evidence the Commission was relying
upon to make its decision. Further, calculations were advanced by individual
Commissioners which cannot constitute substantial evidence by individual
Commissioners which were advanced at the time of the hearing and therefore
within sufficient notice for opportunity for response by the Appellants.

D. There is a lack of ex parte communications disclosure: neither prior to nor
during nor after was there any ex parte disclosure by any Members of the

Commission concerning the Appellants” CUP.

Please acknowledge receipt of this Appeal for the Commission CUP decision. The
Appellants” fee of $750.00 is enclosed.

Very truly yours,
friHnsn 2 Atz
William D. Ross
WDR:mgl

Enclosure
cc:  Mr. Charles W. King, IIT and Mrs. Leslie A. King

G:\457.003\LTR\Appeal of 072507 Denial of CUP



Item No. &

DATE: PLANNING COMMISSION MEETING OF JULY 25,2007
TO: THE PLANNING COMMISSION
FROM: LISA COSTA SANDERS, DEPUTY TOWN PLANNER

SUBJECT: 94 TALLWOOD COURT (APN 074-130-310)
CONDITIONAL USE PERMIT

RECOMMENDATION:
For the reasons outlined in this staff report, Town Planning Staff recommends that the Planning
Commission deny the Conditional Use Permit for the subject site based the following findings:

1. The proposed project will not be detrimental or injurious to persons, property or improvement
in the vicinity and will not be detrimental to the public health, peace, safety, comfort, general
welfare or convenience. Staff feels this finding can be made as exempting the basement floor
area will not be detrimental to persons or property in the vicinity.

2. The proposed project for the subject site is consistent with the Town of Atherton General Plan
and the purposes of that plan and the Zoning Code. Staff feels that this finding cannot be made
as the request is not consistent with the purposes of the zoning code.

INTRODUCTION:

The Town retained the services of Mr. Richard T. Loewke for independent planning analysis of the
conditional use permit application for 94 Tallwood. Mr. Loewke’s memo is attached to this staff
report for the Planning Commission’s consideration. Mr. Loewke will be present at the meeting to
respond to any questions.

ANALYSIS:
Reference is made to the memo prepared by Richard T. Loewke for analysis of the conditional use
permit request.

CONCLUSION:

It is Town Planning Staff’s professional opinion that the property does not meet the objective
criteria of “greater than 20%” as a hillside property and therefore cannot be granted a conditional
use permit to exempt the basement floor area from the floor area calculations for the property.
Town Planning Staff utilizes a strict interpretation of the zoning code where objective criteria are
identified (i.e.; setbacks, height limit, and floor area). As the code is specific in the description of




July 25, 2007 Planning Commission Staff Report
94 Tallwood — Conditional Use Permit
Page 2

“a cross slope greater than 20%” and the calculation method for determination of cross slope is
specifically defined in the code, Town Planning Staff therefore would not rely on substantial
compliance.

If the Commission, after review of the submittal materials and the independent analysis of Richard
T. Loewke feels substantial compliance is appropriate for consideration with this application, the
Commission may grant the Conditional Use Permit based on the making the two findings listed in
the Recommendation section of this staff report in the affirmative and subject to the conditions
listed in the draft Conditional Use Permit certificate.

ALTERNATIVES:
Reference is made to the memo prepared by Richard T. Loewke for discussion of alternatives.

FISCAL IMPACT:
The applicant paid the Conditional Use Permit fee of $750 for the processing of this application.
Any additional expenses are borne by the Town.

ENVIRONMENTAL IMPACT:

The proposal has been determined to be exempt from the provisions of the California
Environmental Quality Act (CEQA) pursuant to CEQA Sections 15303, Class 3(a); new single
family residence.

FORMAL MOTION:

I move that the Planning Commission deny the Conditional Use Permit at 94 Tallwood Court, based
on the findings and for the reasons incorporated in the Staff Report and subject to the conditions
listed in the Draft Conditional Use Permit.

é‘;isa Costa Sariders, Deputy Town Planner

Attachments:

1. Draft Conditional Use Permit

2. Analysis of Use Permit Application for 94 Tallwood prepared by Richard T. Loewke, dated July
20, 2007

3. Letter of request from Charlie King III, dated June 7, 2007, with calculations by Lea & Braze
Engineering as Exhibit C-1

4. Site plan prepared by Lea & Sung Engineering, Inc. dated April 1, 2005




draft

TOWN OF ATHERTON
PLANNING COMMISSION
CONDITIONAL USE PERMIT CERTIFICATE

THIS IS TO CERTIFY THAT the Atherton Planning Commission at a regular meeting thereof, held on
Wednesday, July 25, 2007 did grant Conditional Use Permit to KCP Trust, pursuant to Atherton
Municipal Code Section 17.08.054 to allow the basement area to be excluded from the floor area
calculations for the property at 94 Tallwood Court in Atherton (Assessor’s Parcel Number 074-130-310)
The Permit was approved subject to the following conditions:

1. This and all other present and future improvements to the property shall comply with R1-A
zoning provisions and other applicable ordinances.

Lisa Costa Sanders
Deputy Town Planner

Effective Date:

Atherton, CA
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H D T C
URBAN & ENVIRONMENTAL PLANNING

July 20, 2007

Cris Carrigan

Special Counsel, Town of Atherton
c/o Morgan Miller Blair

1331 N. California Bivd., Suite 200
Walnut Creek, CA 94596-4544

SUBJECT: Analysis of Use Permit Application for 94 Tallwood Court

Dear Mr. Carrigan,

This report provides an independent analysis of the Conditional Use Permit application filed
on June 8, 2007 by Charlie King, on behalf of the KCP Trust, pertaining to the newly
constructed residence located at 94 Taliwood Court. The application seeks approval
pursuant to Section 17.36.190 of the Atherton Municipal Code (AMC) to exempt the
“basement” portion of the subject residence from height limitations established under the
Code, thereby facilitating a computation of total floor area which complies with the maximum
floor area limitations of AMC Section 17.20.040.

it is my understanding that this application will be considered by the Atherton Planning
Commission at a public hearing scheduled for July 25, 2007. This analysis relies on the
current application materials, the construction plan set dated March 30, 2005 and April 1,
2005, and Town file documentation provided via Morgan Miller Blair, in order to provide an
independent analysis of requested Conditional Use Permit in the context of applicable AMC
sections.

1. BACKGROUND

Following is a summary of factual information which has been presented in the available
application and file materials.

A. Property Characteristics: The subject property (APN 074-130-310) is a “flag lot’ as
defined in AMC Section 17.08.180 which includes a rectangular area measuring 200 feet in
width by 290 feet in depth, together with an access area of approximately 20 feet in width,
for a combined lot area as defined pursuant to AMC Section 17.08.160 of approximately
61,855 square feet (1.42 acres)’.

' Documentation provided by the project civil engineer references a lot area of 1.42 acres; this figure has been
independently verified based on data presented in the construction plan set.
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The access area slopes up from a base elevation of 300’ adjoining the Tallwood Court right-
of-way boundary, to a natural grade elevation of approximately 327 feet at the point of
connection to the body of the lot. The house itself is situated near the center of the lot on a
gentle knoll which originally reached a pre-development natural elevation of approximately
354 feet. The lot rises to a maximum elevation of approximately 358 feet along the easterly
property line, and again falls to a low point near the southwesterly corner of approximately
330 feet.

B. Permitting and Inspection of Construction: The construction plans provided for this
report reflect a new residence with “basement” area, swimming pool, detached garage and
attached cabana. Construction of these improvements commenced in mid-2005, according
to file record documentation, based on separate permits for the garage and house with its
attached cabana. An audit of plan check and inspection records was conducted by the
Town the following year, after a series of Code compliance issues were identified, including
that of potential inconsistency with the maximum floor area ratio (FAR) limitations imposed
under the AMC. Based on permit records, plans and inspections of the premises, the audit
concluded that because the “basement” extends more than two feet above the average
natural grade, its floor area must be taken into account when calculating the total square
footage of the house”. As a result, the Audit identified a total as-built floor area of 12,709
square feet, or 1,575 square feet in excess of the limit established by taking 18% of the lot
area (see calculations below).

C. Zoning District: The subject property is situated at 94 Tallwood Court, in an area
zoned R 1-A Single Family Residential Zoning District. The analysis which follows is based
on zoning ordinance requirements applicable to this district. '

D. Floor Area Ratio Limitations: Section 17.08.130 of the AMC defines “floor area ratio”
(FAR) as the “sum of the floor areas as defined in Section 17.08.128 of this code of all main
and accessory structures on a lot, divided by the gross lot area.” Section 17.08.128 defines
floor area as “the sum of the gross horizontal areas of the several planes of the building at
each floor level measured from the outside perimeter of the exterior walls or roof in the case
of open structures.” When calculating floor area, this definition requires inclusion of “those
portions of overhangs exceeding four feet on the main building and those portions of
overhangs exceeding one foot on accessory structures.” The definition of floor area also
expressly excludes “pools, tennis courts, drives and other paved surfaces, and basements.”

Section 17.20.040 of the AMC establishes a series of building and lot requirements
applicable to improvements on properties within the R 1-A Zoning District. Subsection C of
17.20.040 specifically limits the FAR for the subject property in two ways: (a) first, the total
floor area may not exceed an FAR of eighteen percent, or 11,134 square feet®; and .

2 Based on audit report dated September 25, 2006.
8 Calculated on the basis of 1.42 acres multiplied by 43,560 SF/acre times 0.180.
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(b) second, the floor area above the first floor of the main building may not exceed 7.5
percent of the lot area, or 4,639 square feet*. In performing the calculation of “floor area”
Section 17.08.128 provides that the following are to be excluded: (1) The first five hundred
square feet of roofed area, completely open on two or more sides; and (2) Structures, open
on all sides, with substantially open roofs.

E. Basement Area: The above referenced definitions call for the exclusion of a basement
when calculating the floor area of a building and determining its FAR. However, Section
17.08.054 of the AMC defines “basement” to include “that story below the finished floor of
the first story of a building that is at no point in excess of two feet in height above the
surrounding average natural grade.” Section 17.08.054 requires that “any portion of the
story below the finished floor of the first story of a building that is in excess of two feet in
height above the surrounding average natural grade shall be included in the calculation of
floor area” for purposes of determining the FAR. Finally, Section 17.08.054 also provides
that basements are subject to the exception provisions of Section 17.36.190, which
authorizes consideration of a conditional use permit to allow “basement” areas to exceed
two feet in height above the surrounding average natural grade on hillside properties,
“where the average cross-slope is greater than twenty percent as determined under Section
16.24.050” (see “cross slope” below).

The Basement Plan contained in the construction plan set identifies a game room with bar,
wine cellar, bedroom, bath, mechanical room, and both unfinished and finished storage
areas. The Town’s Plan Check process identified the basement as having an area of 3,217
square feet’. The Plan Check audit completed in 2006 found that the basement had been
constructed with a top plate elevation of 353.4 feet, which was fund to be in excess of the
surrounding average natural grade.

F. Cross Slope: Section 16.08.030 defines cross slope as the “average grade or slope of
a parcel or area expressed as a percentage of vertical difference in elevation to the
horizontal distance and determined by the cross slope formula in the lot size requirement
section of this title.” Section 16.24.050 (Lot Size Requirements) establishes a formula for
computation of average cross slope. The applicant has submitted a computation, prepared
by a civil engineer based on the 20-scale site plan and topographical map, using 2-foot
contours in accordance with the requirements of Section 16.24.050. The analysis6 shows
the average cross slope for the entire 1.42-acre parcel to be 18.6%. This calculation
includes the access area (or “flag pole”) portion of the lot, as mandated by the definition of
“lot area” found in AMC Section 17.08.160.

4 Calculated on the basis of 1.42 acres multiplied by 43,560 SF/acre times 0.075.

5 The mechanical calculation of floor area was established through the plan check audit as report on
September 25, 2006, and has not been repeated or otherwise recalculated for this report.

8 Exhibit “C-1" prepared by Lea & Blaze Engineering, dated May 23, 2007.
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G. Enforcement Action: A letter was issued to the property owner in October of 2006
advising that no further inspections would be performed due to the concerns over the floor
area calculations. The property owner submitted an application for consideration ofa
Conditional Use Permit on June 8, 2007 pursuant to the exception provision of AMC
Section 17.36.190 for basements on hillside properties where the average cross slope is
greater than 20%.

2. ANALYSIS

Following is an analysis of the June 8, 2007 Conditional Use Permit application for 94
Tallwood Court, based on the foregoing applicable plans, file documents and AMC sections.

A. Determination of Building Area: The Plan Check Audit performed by the Town has
determined that the total building area for purposes of FAR determination is 12,709 square
feet. The breakdown is as follows:

Upper Floor 2,305
Main Floor 3,811
Basement 3,217
Cabana 926
Porches (less 500 SF exclusion) 1,400
Garage 1,050
Total 12,709

B. Inclusion of “Basement” Area as Part of Building Area: The 2006 Audit
documentation confirms that the top plate of the completed “basement” area has a top plate
elevation of 353.4 feet. The Audit identified the average natural grade to be 349.5 feet, or
3.9 feet lower than the top plate of the “basement”. The applicant’s civil engineer submitted
a letter on March 3, 2006 that identifies the “average finished grade” of the building site as
351.1 feet. The Town’s independent engineering consultant performed a separate review
and analysis of the “average natural grade” of the site’, and found the initial determination
of 351.1 feet to be “consistent with the Town’s current implementation policy.”

Review of the language in AMC Section 17.08.052 indicates that “average natural grade”
must be determined by “adding the sum of the highest natural grade elevation and lowest
natural grade elevation and dividing by two, for that portion of the lot covered by a building.”
Based on a review of the existing natural grade contours shown on the construction plan
set provided for this analysis, a pre-development high point elevation of approximately
354.5 feet was identified adjoining the southeast corner of the house covered patio (column

7 August 2, 2006 report prepared by Mokhatari Engineering, Inc.
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supporting a deck), and a low point elevation of approximately 346 feet was identified
adjoining the northwest corner of the house. Based on these measurements of pre-
development natural grade differences at opposite corners of the house, the “average
natural grade” for that portion of the lot covered by the building is 350.3 feet (346 + 354.5/
2 = 350.25). Using this calculation, the height of the “basement” top plate is 3.1 feet above
average natural grade. ‘

In summary, the Town’s Audit measurement, the applicant’s measurement and this

idependent measurement all conclude that the top plate of the finished “basement’ is more

than 2 feet above average natural grade. Therefore, unless exempted pursuant to

discretionary entitlement afforded under the AMC, the floor area of the constructed

basement area does not qualify as a “basement” area for purposes of exclusion from FAR
" calculations pursuant to AMC Section 17.08.054.

C. Application of Floor Area Ratio Limitation: Based on the foregoing analysis, the
basement area must be included in the determination of FAR. This results in the following
calculation:

Factor Calculation Excess
Area above first floor 6,116 SF 1,477 SF
Basement (“first floor”) 3,217 SF -
Garage, cabana & porch after 500 SF exclusion 3,376 SF -
Total floor area 12,709 SF 1,575 SF
Site Area (1.42 acres) 61,855 SF -
Total FAR (18% max. or 11,134 SF) 20.5% 2.5%
FAR above first floor (7.5% max. or 4,639 SF) 9.9% 2.4%

D. Exception for Basement Areas Greater than 2’ Above Surrounding Natural Grade:
An exception to allow treatment of the lowest floor of this structure as a “basement” as
defined in AMC Section 17.08.054 is dependent on qualification under Section 17.36.190,
which authorizes consideration of a conditional use permit “where the average cross-slope
is greater than twenty percent as determined under Section 16.24.050. However, as
identified above, the “average cross slope” of this 1.42-acre parcel, as determined pursuant
to Sections 16.24.050 and 17.08.160, is 18.6%. Consequently, a strict interpretation of the
language of Section 17.36.190 would, on its face, preclude granting of a Conditional Use
Permit to qualify the above identified 3,217 square feet on the lowest living level of the
house as a “basement”.
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E. Findings for Approval of Conditional Use Permit: Prior to the approval of a
conditional use permit, the Planning Commission must is bound by AMC Section 17.52.050
to find as follows:

A. The proposed use at the proposed location will not be detrimental or injurious to
person, property or improvements in the vicinity, and will not be detrimental to the
public health, peace, safety, comfort, general welfare or convenience; and

B. The proposed use will be located and conducted in a manner in accord with the
general plan and the purposes of that plan and this title.

The foregoing findings are a matter of judgement for the Commission, based on evidence
provided in the record at the time of the hearing. Additionally, when issuing a conditional
use permit, the Commission may, pursuant to AMC Section 17.52.060 impose reasonable
conditions or restrictions, including, but not limited to:

«___time limits, review of performance and performance standards, as it deems
necessary to secure the purpose of this ordinance and to assure operation of the use
in a manner compatible with existing and potential uses of adjoining properties and in
the general vicinity, and may require guarantees and evidence that such conditions
are being or will be complied with.”

Despite the calculated 18.6% average cross slope not being in strict conformance with the
language of Section 17.36.190, if the Planning Commission believes the above findings as
required under Section 17.52.050 can be made, then it may determine that the project
substantially complies with the AMC, and may grant the Conditional Use Permit.

F. Alternatives for Consideration of FAR In Excess of 18%: Two alternative
procedures have been identified as being potentially available under the Town’s zoning
requirements for consideration of a basement area that has a top plate elevation measuring
more than 2 feet above the pre-existing average natural grade surrounding the footprint of
the house. These include the “Exception” procedure identified in Section 17.54.010, and
the “Variance” procedure identified in Section 17.56.010. While this report does not attempt
to judge the legal authority for or merits of such potential applications, the following
standards for consideration are noteworthy:

(1) Exceptions “to the design of the proposed new building” may be granted by the
Commission subject to consideration of the following Guidelines: (a) The exception
requested is compatible with the surrounding neighborhood visual character; (b) The
landscaping and exception sought will not substantially decrease the privacy of
neighbors; (c) The application shall not increase the degree of nonconformity as defined
in Section 17.44.050; and (d) The exception requested is consistent with the general
plan, the purposes of that plan and the Zoning Ordinance.
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)

While | understand that this provision has not been historically applied to conditional use
permit applications, under Section 17.36.190 there is no direct prohibition in so doing,
should the Planning Commission determine that the project confirms to the Guidelines
set forth in Section 17.54.010.

Granting of a variance from the specific provisions of the Zoning Ordinance may only
occur following to a public hearing and subject to a determination of three mandatory
“findings” in accordance with AMC Section 17.56.050 as follows: (a) Variances from
the terms of the zoning title shall be granted only when, because of special
circumstances applicable to the property, including size, shape, topography, location or
surroundings, the strict application of the zoning title deprives such property of
privileges enjoyed by other property in the vicinity and under identical classification;

(b) Any variance granted shall be subject to such conditions as will assure that the
adjustment thereby authorized shall not constitute a grant of special privileges
inconsistent with the limitations upon other properties in the vicinity and zone in which
such property is situated; and (c) A variance shall not be granted for a parcel of property
which authorizes a use or activity which is not otherwise expressly authorized by the
zone regulation governing the parcel of property.

The conclusions of this independent analysis are not binding on the Town or the Planning
Commission. As noted above, it is also within the discretion of the Commission to proceed
with consideration of the current Conditional Use Permit, based on a determination that the
cross slope of the parcel is substantially consistent with the requirements of Sections
16.24.050 and 17.08.160, as to permit classification of the lower floor area as a “basement”.
Under these circumstances, the FAR requirements of the Code would be satisfied, and the
conditional use permit findings noted in paragraph “E” would need to be considered.
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3. ENVIRONMENTAL IMPACT

Section 21084 of the Public Resources Code requires that the California Environmental
Quality Act Guidelines (the Guidelines) include a list of classes of projects which have been
determined not to have a significant effect on the environment and which are therefore
determined to be “exempt’ from the provisions of CEQA. Guidelines Section 15303
identifies “Class 3" exemptions to include construction of “small structures”, including one
single-family residence in a residential zone, subject to a set of specific limitations. The
Town of Atherton has relied upon this section of the Guidelines in its preliminary
determination to “exempt” construction of the home and related improvements on the
subject property from further specific analysis as a “project” under CEQA.

Section 15300.2(a) of the Guidelines provides that the applicability of a Class 3 exemption
is specifically qualified by “consideration of where the project is to be located”. This section
of the Guidelines uses the following language to avoid routine application of exemptions
without careful preliminary review of the circumstances of the project: “A project that is
ordinarily insignificant in its impact on the environment may in a particularly sensitive
environment be significant.” In addition, Subsection (c) of Section15300.2 states that a
categorical exemption: “Shall not be used for an activity where there is a reasonable
possibility that the activity will have a significant effect on the environment due to unusual
circumstances.” The Town’s consideration of a discretionary Conditional Use Permit would
therefore be subject to analysis under CEQA if substantial evidence in the record indicated
the existence of a particularly sensitive surrounding environment or other unusual
circumstances.

Based on the information provided in the Town’s administrative record, the environmental
setting of the subject property is not unusual or especially sensitive as to slope, habitat
conditions, relationship to adjoining improved properties or other natural features and
environmental resources. The setback, building height and related zoning standards
applicable to development of properties in this the R 1-A District provide a uniform basis to
minimize the environmental effects associated with the construction of single-family
residences. The exception sought through this discretionary permit would not resuit in a
significant change in either the land use regulations applicable to the property or the
resultant effect of the improvements on the surrounding physical environment.
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4. CONCLUSIONS

Based on the definition of a basement, and the basement regulations, any lower floor level
that is in excess of two feet in height above the surrounding average natural grade must be
included in the calculations of floor area, unless otherwise excused through discretionary
action. Basements with a height less than two feet above the surrounding average natural
grade are currently exempt under provisions of the AMC from floor area calculations.
Where the Planning Commission finds that the average cross-slope of the site is grater than
20% (or substantially in conformance with the 20% standard), the Commission may, subject
to findings, issue a conditional use permit to exempt the basement area from the defined
floor area calculations. This procedure would result in compliance with the Town’s adopted
floor area ratio (FAR) limitations.

Alternatively, the Planning Commission is authorized under the AMC sections referenced
above to consider alternative procedures for approval of either: (1) an “exception” subject
to conformance with Guidelines, or (2) or “variance” from the provisions of the Zoning
Ordinance subject to separate hearing procedures and findings. Either such alternative
procedure may result in the lower floor area being considered a “basement”.

Sincerely,

et

Richard T. Loewke, AICP

Attachment 1



ATTACH. 1: REFERENCED AMC SECTIONS APPLICABLE TO 94 TALLWOOD CT.

16.08.030 Cross slope. “Cross slope” means the average grade or slope of a parcel or
area expressed as a percentage of vertical difference in elevation to the horizontal distance
and determined by the cross slope formula in the lot size requirement section of this title.
(Ord. 441 § 1 (part), 1988)

16.24.050 Lot size requirements.

A. Applicability and Exemptions. The provisions of this title shall apply to all proposals for
subdivisions. Existing parcels of land which meet prior minimum zoning standards but which
do not meet the standards of this section shall not be deemed substandard or
nonconforming by enactment of this section. Minimum lot areas, widths and depths shall be
as specified in Table 16.24.050. Each individual lot shall comply with the slope/density
standards specified in Table 16.24.050.

Table 16.24.050

LOT SIZE STANDARDS

NOTE: THESE WERE CCI TABSETS: TP 30,30,25,25
Minimum Minimum Minimum
Average Site Lot Area Width* Depth
Cross Slope (in acres) (in feet) (in feet)

0—19.9% 1175 200
20 — 34.9% 2 200 200
35%+ 5 300 300

*Measured at the building setback line.

B. Applications. Applications for all divisions of land shall include calculations of the
average cross slope of each individual lot proposed. Calculations shall be made using the
following formula and shall be in a form capable of being checked.

NOTE: THESE WERE CCI TABSETS: TS 6,8,11
S=1001IL
A

NOTE: THESE WERE CCI TABSETS: TS 1,4,6.6,7
Where: S H average cross slope of parcel in percent
| H interval of measured contours
L H combined length of contours in feet (i.e., map measurement of contours in inches x
scale) :

A H area of parcel in square feet

C. Cross Slope Definition. As defined in Section 16.08.030.

D. Determination of Cross Slope. In all cases, the cross slope of an area shall be
determined for land in its natural state or as altered pursuant to previous authorization by
the city. The formula set forth in subsection B of this section shall be used to determine
cross slopes.

17.08.160 Lot area. “Lot area” means the area of a lot measured horizontally between
bounding lot lines, including any portion of a flag lot providing access to the street. (Ord. 407
§ 16-14, 1985)



17.08.180 Lot, flag. “Flag lot” means a lot having access to a street by means of a private
driveway or parcel of land (known as the access area) not otherwise meeting the
requirements of this title for lot frontage. Width of the access area shall be measured
perpendicular to the side line of the access area.

17.08.052 Average natural grade. “Average natural grade” means the vertical elevation,
determined by adding the sum of the highest natural grade elevation and lowest natural
grade elevation and dividing by two, for that portion of the lot covered by a building. (Ord.
497 § 4, 1998)

17.08.054 Basement. For the purposes of this chapter, “basement” means that story below
the finished floor of the first story of a building that is at no point in excess of two feet in
height above the surrounding average natural grade. Basements are subject to the
requirements of Section 17.36.190. Any portion of the story below the finished floor of the
first story of a building that is in excess of two feet in height above the surrounding average
natural grade shall be included in the calculation of floor area under Sections 17.20.040 and
17.24.040 of this code. (Ord. 497 § 1, 1998)

17.08.070 Building height. “Building height” means the vertical distance from the natural
grade or finish grade, whichever results in the lower height, measured to the topmost point
of the roof. Continuous decorative roof elements, including but not limited to widow walks
and railings, shall be included in the maximum building height. (Ord. 539 § 2, 2003: Ord.
512 § 2, 2000: Ord. 497 § 5, 1998: Ord. 407 § 16-5, 1985)

17.08.128 Floor area. “Floor area” means the sum of the gross horizontal areas of the
several planes of the building at each floor level measured from the outside perimeter of the
exterior walls or roof in the case of open structures. Floor area shall also include those
portions of overhangs exceeding four feet on the main building and those portions of
overhangs exceeding one foot on accessory structures. Floor area shall not include pools,
tennis courts, drives and other paved surfaces, and basements. (Ord. 497 § 2, 1998: Ord.
478 § 1(B), 1994: Ord. 456 § 3, 1990)

17.08.130 Floor area ratio. “Floor area ratio” means the sum of the floor areas as defined
in Section 17.08.128 of this code of all main and accessory structures on a lot, divided by
the gross lot area. (Ord. 497 § 3, 1998: Ord. 407 § 16-11, 1985)

17.36.190 Basements. Basements shall not exceed two feet in height above the
surrounding average natural grade. Exceptions to the requirements of this section for
hillside properties (where the average cross-slope is greater than twenty percent as
determined under Section 16.24.050) may be permitted upon issuance of a conditional use
permit. Basements are only permitted under the footprint of buildings located within the
buildable area. Areas for stairways and light wells may extend beyond the footprint of
buildings, but shall be limited to the buildable area. (Ord. 536 § 1, 2002: Ord. 497 § 10,
1998)



17.20.040 Building and lot requirements. The following minimum and maximum
requirements shall apply in ail R-1A districts:

A. Height. The maximum building heights permitted are:

1. The standard maximum height for main buildings shall be thirty feet, provided, that
vertical sidewalls and columns may not exceed twenty-two feet; and provided further, that
these standard maximum heights may be increased, but in no event to exceed thirty-four
feet for main buildings nor to exceed twenty-eight feet for vertical sidewalls and columns,
under any of the following circumstances:

a. The main building, vertical sidewalls and columns height may be increased in any case
where the front, rear and side yards are increased above the standard setbacks by a ratio of
at least five feet for each one foot increase of height.

b. Increased height for a main building (but not to exceed thirty-four feet) or for vertical
sidewalls or columns (but not to exceed twenty-eight feet) shall be permitted in any case in
which the planning commission grants an excessive height permit based upon findings that
such increased height would be appropriate under the general plan of the town. In making
such determination, the planning commission shall consider unique conditions on the
particular property, trees, shrubs, screening, the effect of the proposed construction on
neighboring properties both as to privacy and view, and the impact, if any, of the proposed
construction on the rural character of the neighborhood. The procedure for application,
hearing, decision, conditions of approval, other procedures and appeals shall be that
specified in this code for conditional use permits.

2. Accessory structures: fifteen feet; provided compliance is maintained with other
requirements as specified in Sections 17.36.050 and 17.36.055;

3. Stables: thirty-four feet;

4. Garages: fifteen feet; provided compliance is maintained with other requirements as
specified in Section 17.36.060.

B. Site Area, Width and Depth. Minimum site requirements are:

1. Building site area: forty-three thousand five hundred sixty square feet;

2. Width: one hundred seventy-five feet;

3. Depth: two hundred feet;

4. Flag lots:

a. Width of access area, twenty feet,

b. Site area exclusive of access area, forty thousand square feet;

5. Existing legal structures, nonconforming due to height, may remain nonconforming as
to height when they would be required to be made conforming only upon receipt of an
excessive height permit as outlined in subsection A of this section.

C. Maximum Floor Area Ratio. The maximum floor area ratio shall be eighteen percent of
the lot size except for those lots smaller than forty-three thousand five hundred sixty square
feet (one acre) which shall be determined by the following equation:

Floor area in square feet = (lot size in square feet x 0.163) +
726 square feet, with a minimum allowable floor area of 2,250
square feet.

The floor area above the first floor of the main building for all lots shall not exceed 7.5
percent of the lot size. .
The following conditions shall not be included in floor area calculations:



1. The first five hundred square feet of roofed area, completely open on two or more
sides;

2. Structures, open on all sides, with substantially open roofs.

D. Front and Rear Yards. Minimum front and rear yard requirements are:

1. Main building, interior and corner lots: sixty feet minimum; provided, however, on lots of
record prior to adoption of Ordinance No. 146 with a depth of less than two hundred feet,
the front and rear yards shall each be thirty percent of the lot depth with a minimum of thirty
feet; provided further, where main building heights are between thirty feet and thirty-four feet
the front and rear yards shall be increased by a ratio of two feet for each one-foot increase
in height;

2. Accessory structures: as provided in Chapter 17.36;

3. The property owned by the city and county of San Francisco, known as the Hetch
Hetchy property, over which the owner of adjacent property with contiguous frontage has
reserved surface rights, may be utilized by said owner for setback calculation purposes. The
adjacent property owner may calculate setbacks to the original property line prior to the
acquisition by the city and county of San Francisco, or in the case of properties subdivided
after that date, to the centerline of the Hetch Hetchy property.

E. Side Yards. Minimum side yard requirements are as provided in Chapter 17.40;
provided, however, where main building heights are between thirty feet and thirty-four feet,
the side yards shall be increased by a ratio of one and a half feet for each one-foot increase
in height.

1. The property owned by the city and county of San Francisco, known as the Hetch
Hetchy property, over which the owner of adjacent property with contiguous frontage has
reserved surface rights, may be utilized by said owner for setback calculation purposes. The
adjacent property owner may calculate setbacks to the original property line prior to the
acquisition by the city and county of San Francisco, or in the case of properties subdivided
after that date, to the centerline of the Hetch Hetchy property.

F. Accessory Structure Area. Maximum area permitted for all accessory structures,
exclusive of pools, tennis courts, garages, carports, drives and other paved surfaces, on a
building site shall not exceed the ratio of one thousand two hundred square feet of
accessory structure for each forty-three thousand five hundred sixty square feet of lot area.

G. Eaves. Roof eaves may encroach into any yard not to exceed a maximum of four feet
on the main building and not to exceed one foot on an accessory building.

H. Exception Review. Exception review shall be required under the provisions of Chapter
17.54 of this code for each main building proposed to be built on any lot one-half acre or
less in area, which lot was previously used in conjunction with any adjoining lot or lots as the
site for a single primary residence, or has at any time been assessed with any other lot or
lots as a single parcel. There shall be excepted from the requirements of this subsection any
proposed main building which is single story and less than eighteen feet in height, and any
proposed main building which in the judgment of the building official substantially differs
from the main building on the lot previously used in conjunction with the subject lot in three
of four items in Category A and at least three of the six items in Category B listed below:

Category A Category B
Roof profile Color
Front or side setbacks Exterior wall materials




Second floor configuration|Front door location
Window style}

Window placement Garage door location
Roof material

I. Retaining Walls. Retaining walls shall be located no closer than five feet from any
property line. (Ord. 556 § 1, 2005; Ord. 512 § 1, 2000; Ord. 497 §§ 6, 7, 1998; Ord. 478
§ 1(C), 1994; Ord. 471 § 1, 1992; Ord. 476 § 1(B), 1993; Ord. 466 § 1, 1991; Ord. 449 §§ 4,
5, 1989; Ord. 434 §§ 6—10, 1988; Ord. 407 § 2-1(C), 1985)

17.52.050 Use Permit Approval conditions. The planning commission may grant a
conditional use permit pursuant to this section if, from the application or the facts presented
at the public hearing, it finds:

A. The proposed use at the proposed location will not be detrimental or injurious to
person, property or improvements in the vicinity, and will not be detrimental to the public
health, peace, safety, comfort, general welfare or convenience;

B. The proposed use will be located and conducted in a manner in accord with the
general plan and the purposes of that plan and this title. (Ord. 407 § 14-3(D) (part), 1985)

17.52.060 Use Permit Conditions and restrictions. The planning commission may
impose such reasonable conditions or restrictions, including, but not limited to: time limits,
review of performance and performance standards, as it deems necessary to secure the
purpose of this ordinance and to assure operation of the use in a manner compatible with
existing and potential uses of adjoining properties and in the general vicinity, and may
require guarantees and evidence that such conditions are being or will be complied with.
(Ord. 407 § 14-3(D) (part), 1985)



Charles and Leslie King
94 Tallwood Court
Atherton, California 94027
(650) 233-1749

June 7, 2007

Ms. Lisa Costa Sanders

Town of Atherton Planning Department
91 Ashfield Road

Atherton, California 94027

Re:  Request for Conditional Use Permit, King Residence - 94 Tallwood Court
Dear Lisa:

Enclosed is the application for a Conditional Use Permit (CUP) at 94 Tallwood
Court, Atherton. The intent of the application for the CUP is to get final approval
and occupancy from the building department for the residence at the above
address. At the direction of the Town’s Special Legal Counsel, we understand the
basement may be excluded from the floor area because the residence sits on a site
that has a slope greater than 20%.

Several calculations have been performed to meet the initial definitional
requirement of Town Municipal Code section 17.36.190, i.e., that exceptions to
the hillside requirements can be permitted through the issuance of a Conditional
Use Permit where average cross slope is greater than 20% as determined under
Municipal Code Section 16.24.050.

Section 16.24.050 dealing with lot size requirements sets forth a calculation
method (Table 16.24.050) which applies to the slope density standards specified
in the section. If that calculation is performed with respect to the 302 elevation
contour on the subject property through elevation contour 360, an average slope
density percentage of 18.60 is obtained as set forth in Exhibit 1.!

However, the subject property is a “flag lot,” which are recognized as being
“unique” in terms of compliance with zoning ordinance designation. Costello v.
City of Los Angeles (1975) 54 Cal. App. 3d 28. This is particularly true with
respect to the subject property, as, for example, more than half the driveway (145
feet in length) exceeds a 20% slope density as reflected in the overall Site Plan
approved by the Town, June 21, 2005 on Sheet No. C-2 (Exhibit 2).

ISee, May 23, 2007 calculations by Lea & Braze Engineering for that figure.



Accordingly, in order to be consistent with the purpose of a slope density analysis
(see Municipal Code section 16.04.010) as implementation of the Town General
Plan Policy providing for orderly development with provision for the exercise of
private property rights, a “rise and run” analysis from at least one half of the
distance of the existing driveway would achieve the development purpose set
forth in the Zoning Ordinance and the General Plan, that is, to allow for variation
in development restrictions for lots having a cross-slope grade analysis in excess
of 20%.

Therefore, measuring from a point 3 % inches to the south of the pole portion of
the flag lot to the nearest portions, as they become visible, of the already improved
single-family structure would present a more realistic cross-slope grade analysis
of the property. If this is done, the beginning elevation point for measurement on
the driveway is slightly less than elevation contour 315. The distance to the
nearest portion of the improved single-family home from that point is slightly less
than 180 feet. These figures result in a cross-slope analysis in excess of 20%, as
well as a calculation taken from the point on the driveway, elevation contour 318
to where the northeast corner of the now improved single-family structure
becomes visible.

Accordingly, under either of these calculation methodologies, the requirements of
17.36.190 are met for consideration of exemption from the hillside requirement.
Again, the configuration of the subject property as a “flag lot” supports these
conclusions.

These calculations have been discussed with Special Counsel for the Town before
inclusion.

Please do not hesitate to contact me if you have any questions.

Sincerely,

Charlie King III

Enclosures



EXHIBIT C-1
TOWN OF ATHERTON

CALCULATIONS BY LEA & BRAZE ENGINEERING (510) 887-4086

CALCULATION OF AVERAGE SLOPE (Including Panhandle)

PROPERTY OWNER(S) Charles King

PROPERTY ADDRESS 94 Tallwood Court

CALCULATED BY Darren Bunting DATE May 23, 2007
REFERENCE MAP: Partial Topo by Lea & Braze JOB# 2040472

1. CALCULATION OF AVERAGE SLOPE

A.NET AREA (An) 1.42 ACRES B. CONTOUR INTERVAL (I) 2.0 FT.
C. DRAWING SCALE "=20'
D. CONTOUR LENGTH WITHIN NET AREA OF LOT (An)

CONTOUR | LENGTH CONTOUR | LENGTH CONTOUR | LENGTH CONTOUR LENGTH
(INCHES) (INCHES) (INCHES) (INCHES)
302 0.7 322 1.0 342 20.7 362 0.0
304 1.2 324 1.0 344 20.8 0 0.0
306 1.1 326 0.0 346 20.7 0 0.0
308 1.1 328 8.2 348 21.0 0 0.0
310 1.0 330 13.0 350 21.4 0 0.0
312 1.0 332 17.0 352 23.3 0 0.0
314 1.1 334 19.1 354 22.8 0 0.0
316 1.1 336 19.9 356 5.0 0 0.0
318 1.0 338 21.1 358 0.5 0 0.0
320 1.0 340 20.9 360 0.0 0 0.0
TOTAL _ 287.7 |
CONVERT INCHES TO FEET (MULTIPLY BY MAP SCALE) = (L) = 5754.0 FT.

E. AVERAGE SLOPE WITHIN NET AREA OF LOT

S=  (20FT) (5754FT) #(100%) = 18.6%
(1.42) 43560
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Attached letter from William D. Ross dated July 19, 2007 was received after
preparation of the Town’s staff report and after preparation of the
independent analysis memo prepared by Dick Loewke.

Staff was not in receipt of the site plan referenced in the attached letter at the
time of packet preparation.



William D. Ross Pale Alto Office:
Kypros G, Hostetter Law Ofﬁces‘ of

Joseph Bakshandeh T 400 Lambert Street
Karin A. Briggs Wl“li.lm D. R0§S Palo Alto, California 94306
A Professional Corporation Telephone: (650) 843-8080

520 South Grand Avenue, Suite 300 Facsimile: (650) 843-8093

Los Angeles, CA 90071-2610
Telephone: (213) 892-1592
Facsimile: (213) 892-1519

File No.: 457/3

July 19, 2007

VIA ELECTRONIC MAIL
cearrigan@mmblaw.com

Cris Carrigan, Esq.

Morgan, Miller & Blair

1339 North California Boulevard, Suite 200
Walnut Creek, CA 94596-4544

Re:  Charles W. King, 1] and Leslie King v. Town of Atherton, et al., San Mateo
Superior Court Case No. CIV 461513; Conditional Use Permit

Dear Mr. Carrigan:

Please find enclosed the supplement to the Application for the Hillside Conditional
Use Permit of Charles and Leslie King within the Town of Atherton (“Town”) which is
requested to be evaluated by the Contract Planner for the Town.

If after review of this matter you have questions, please contact the undersigned
directly.

Very truly yours,

Joilllow. D el

William D. Ross
WDR:1la

Enclosure
cc:  Mr. Charles W. King, Il and Mrs. Leslie A. King

G:\457.003\LTR\Carrigan 071907.wpd



SUPPLEMENT TO APPLICATION OF CHARLES AND LESLIE KING FOR
HILLSIDE CONDITIONAL USE PERMIT, 94 TALLWOOD COURT TOWN OF
ATHERTON.

This transmittal supplements the application of Charles and Leslie King
(collectively, the “Applicant”) for a “Hillside” Conditional Use Permit (“CUP”) under the
provisions of Municipal Code section 17.36.190" for property located at 94 Tallwood
Court within the Town (the “subject property”). The claimed permit authorization
subject for use and occupancy of the property is also the subject of currently stayed
litigation entitled Charles W. King, Il and Leslie King v. Town of Atherton, et al., San
Mateo Superior Court Case No. CIV 461513,

Like State Legislation, the Town Municipal Code (and Zoning Ordinance) is
subject to rules of statutory construction.

The applicable rules for the issuance of a Hillside CUP are contained in Municipal
Code section 17.36.190 and Chapter 17.52. The applicable provisions of the Municipal
Code are to be read together to ascertain their intent. This means that one section is not
to be isolated but that the applicable sections of the Municipal Code are to be reviewed
together to implement the intent of the Town Council when the respective regulations
were enacted.

Here, a comprehensive review of Chapters 17.36 and 17.52 would reveal that a
Hillside CUP was meant to allow improvements of real property on lots having a slopes
in excess of 20 percent to alleviate, among other things, what would be excessive grading
and disruption of the quiet enjoyment of adjacent residentially zoned property necessary
to meet the two foot restriction of height of basements in section 17.36.190.,

In order to ascertain a 20 percent slope, the standards of section 17.36.190 for a
Hillside CUP require a cross slope calculation determination consistent with section
16.24.050. It is unclear why the particular calculation associated with the cross slope
calculation is to be used. The Applicant has performed the cross slope calculation
analysis yielding a calculation of 18.6 percent, a calculation which is in substantial
compliance with the required 20% threshold.?

! All section references are to the Municipal Code unless otherwise noted.

* See for example, Anderson v. City of La Mesa (1981) 118 Cal. App.3d 657,



The Applicant has conducted additional line of site slope evaluations® within the
four corners of the subject property, all of which exceed 20 percent requirement which
demonstrate substantial compliance with the Zoning Ordinance provisions and constitutes
substantial evidence for granting the Hillside CUP.

More specifically, utilizing page C-2 of the Site Plan for the subject property,
approved on June 21, 2005 by the Town, the respective line of sites are set forth. Those
respective lines (lines of site A through D) coincide with what would be, if extended
beyond the lines of the property, lines of sites from adjoining property, all of which is
improved but with residential home locations which would not given the topography of
those lots have a view of the improved structure existing on the subject property.

The respective percentage calculations are as follows:

Slope = Rise/Run = (Change in Elevation Between Points)/(Linear
Distance Between Points)

Line A
Slope = (A1 — A2)/Distance = (350 -330)/55 = 20/55 = 36.4% slope

’

Line B

Slope = (B1 — B2)/Distance = (350 — 338)/52.5 = 12/52.5 = 22.9% slope

Line C

Slope = (C1 — C2)/Distance = (352 — 330)/98.75 = 22/98.75 = 22.3% slope
Line D

Slope = (D1 — D2)/Distance = (344.25 — 332)/65 = 12.25/65 = 18.8% slope

It 1s noted that each one of these line of site calculations touch and concern a

portion of the existing improvements on the subject property, both the principal
residence, and improvements.

3 See enclosed Attachment A.



Accordingly, the supplemental information in conjunction with the initial
Application constitute substantial evidence in support of the Hillside CUP application.*

With respect to factual matters set forth in this Supplement I declare under penalty
of perjury of the laws of the State of California that those facts are true and correct, or are
based on public records on file with the Town which are presumed to be accurate.

Executed this 19th day of July, 2007 at Palo Alto, California.

William D. Ross

Enclosure:

Attachment A - Additional Line of Site Slope Evaluations

* "Substantial evidence" is relevant evidence that a reasonable mind might accept as
adequate to support a conclusion or evidence of ponderable legal significance reasonable in
nature, credible, and or solid value. Desmond v. County of Contra Costa (1993) 21 Cal. App.4th
330, 335.



APPROVED MINUTES
PLANNING COMMISSION MEETING
July 25, 2007
6:00 p.m.

ATHERTON TOWN COUNCIL CHAMBERS

94 Ashfield Road
Atherton, California

REGULAR MEETING

Chair Oster called the meeting to order at 6:00 p.m.

1.

ROLL CALL:
PRESENT: Marion Oster

James Dobbie

Philip Lively

Herman Christensen, Jr.
EXCUSED: Kristi Waldron

City Attorney Marc Hynes, Deputy Town Planner Lisa Costa Sanders, Building Official
Mike Wasmann, and Town Arborist Kathy Hughes Anderson were also present.

APPROVAL OF MINUTES
MOTION approval of the June 27, 2007 meeting minutes as corrected.
M/S Dobbie/Lively Ayes: 4 Noes: 0 Excused: 1

PUBLIC COMMENTS
None.

COMMISSIONER’S REPORTS
None.

GENERAL PLAN COMMITTEE REPORTS
The General Plan Committee has not met since the last Planning Commission meeting. The
next meeting is scheduled for August 1, 2007.

NEW BUSINESS
None.

STAFF REPORTS
Marc Hynes reported that a hearing was scheduled for July 13, 2007 with a final ruling by the
end of this month regarding 51 Laburnam.



July 25, 2007 Planning Commission Minutes
Page -2-

PUBLIC HEARINGS

8. Conditional Use Permit — 94 Tallwood — Conditional Use Permit request to allow a
basement to exceed two feet in height above the surrounding average natural grade for
hillside properties. Atherton Municipal Code section 17.36.190.

Marc Hynes introduced Jean Savaree, special legal counsel for the Town and Brian
Wenter, special legal counsel for the Town. Deputy Town Planner Lisa Costa Sanders
presented the staff report and introduced Dick Loewke, outside planner for the Town to
respond to additional questions.

Commissioner Christensen asked if the basement area was included in the plans for the
home and if it was intended to count in the floor area, and if there is any other way to
calculate the cross-slope. Mr. Loewke responded that the average cross-slope
determination is accurate and the correct method based on the code.

Commissioner Christensen asked if the building was constructed to the height shown on
the plans? Mr. Loewke stated that there is disagreement as to what the average natural
grade is.

Commissioner Christensen asked what constitutes substantial compliance? Jean Savaree
stated when a code section references a specific number, you rely on that number.

Commissioner Dobbie asked at what point was the discrepancy determined. Mike
Wasmann stated that it was discovered during the audit prior to the house completion.

Commissioner Dobbie asked if this should have been caught earlier? Mike Wasmann
replied that the height is verified by a survey at the framing stage and that the house was
built to an approved set of plans issued by the former Building Official. The approved
plans included a determination of average natural grade.

Commissioner Dobbie stated that he would not want to see this happen again and need
new procedures. Lisa Costa Sanders stated that Planning is now conducting a review of
all plans in addition to the building department plan checker.

Commissioner Christensen asked if the basement was included in the floor area. Staff
responded that a portion of the basement was included in the floor area calculations and
other areas were not included (garage and porches).

OPEN PUBLIC COMMENT

Bill Ross, attorney representing the property owners, stated that there is no indication to
do anything but what was directed by the former Building Official. He stated that he
feels substantial compliance relates to percentage of compliance rather than actual
compliance. Mr. Ross stated that he feels 18.6% is substantial compliance with the code.
He further stated that the Kings relied on approvals granted by the former building
official, the cost to remedy the situation is excessive and there is no impact to
neighboring property owners. Mr. Ross stated that they are not waiving any rights of the
lawsuit and estoppel can serve as basis for issuing permit.



July 25, 2007 Planning Commission Minutes

Page -3-

Charles Marsala, Emilie, stated that the Commission needs to look at all the factors.
Mistakes were made and where is the solution. The home does not impact neighbors.

Commissioner Dobbie stated that the Planning Commission relies on the Ordinance as
written for basis of decision.

Melinda Tevis, Tallwood, stated that she raised concerns to Town management regarding
the construction of this home.

Mr. Ross stated that the Commission needs to be rational in the 20% hillside rule. He
further expressed concern that this process appears to be undue administrative delay.

CLOSE PUBLIC HEARING

Commissioner Lively stated that he could not approve the request, as the property does
not meet the hillside code requirement.

Commissioner Christensen stated that he relies on strict compliance with the code.
Commissioner Dobbie stated he sympathizes with the property owner and stated that any
modification to the ordinance with respect to this item must be done by the City Council
and not the Planning Commission.

Chair Oster stated that the purpose of the Planning Commission is to enforce the
Ordinance and hopes the City Council can resolve the issue

MOTION to deny the Conditional Use Permit allow a basement to exceed two feet in
height above the surrounding average natural grade for hillside properties at 94
Tallwood based on the following findings:

M/S Lively/Christensen Ayes: 4 Noes: 0 Excused: 1 (Waldron)

Finding:

1. The proposed project will not be detrimental or injurious to persons, property or
improvement in the vicinity and will not be detrimental to the public health, peace,
safety, comfort, general welfare or convenience.

2. The proposed project for the subject site is not consistent with the Town of Atherton
General Plan and the purposes of that plan and the Zoning Code.

Chair Oster advised of the 10-day appeal period.

Major Alteration Permit — 133 Atherton Avenue — Major Alteration Permit to allow
relocation of a heritage gate from the Atherton Avenue side of the property to the Elena
Avenue side of the property. Atherton Municipal Code section 8.14.090(B).

Deputy Town Planner Lisa Costa Sanders presented the staff report, noted the reasons
outlined in the staff report to support the request and introduced Laura Jones, town’s
historical consultant.

Laura Jones stated that it is important for the gates to remain on the property. She also
stated that the house was demolished and there are no significant remaining structures on
the property for the gates to relate to.
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10.

Commissioner Christensen stated that the gates will lose it relation to the public road that
it has been historically located on. Ms. Jones stated that the gates will remain accessible
to the public on Elena with relationship to a public street.

OPEN PUBLIC COMMENT
Missy Morris, Elena, stated that Elena is a busy street as a cut-through. She stated that
the gates were important to the former property owner.

Benhamin McGriff, Architect, stated that his clients desire for additional privacy along
Atherton Avenue with a solid wall and gate.

Commissioner Oster asked what will be located inside the property from the gates. Mr.
Mr. Benjamin McGriff responded that formal gardens will be located throughout the
property. Commissioner Oster asked why the gates could not remain at its current
location. Mr. Benjamin McGriff responded that the owner would like a new entry to
relate to the residence.

M. Madding, Edwards Lane, spoke in opposition to the request.
CLOSE PUBLIC COMMENT

Commissioner Christensen stated that historic items should remain in place of
significance. He stated that he would not object to moving the gate along the Atherton
Avenue side of the property, but not to the Elena side of the property.

Commissioner Dobbie stated that he would like to see more information on intended use
of the property prior to acting on the application.

Commissioner Lively stated support for the relocation as long as it retains all elements.
Commissioner Oster expressed concern with the relocation.

MOTION to deny the Major Alteration Permit at 133 Atherton Avenue based on
the following finding:

M/S Christensen/Dobbie  Ayes: 3 Noes: 1 (Lively) Excused: 1 (Waldron)

Finding:

1. Movement of the gate would be contrary to the historic setting of the artifact along
Atherton Avenue.

2.

Chair Oster advised of the 10-day appeal period.

Heritage Tree Removal Permit — 44 Tuscaloosa — Heritage Tree Removal Permit to
allow the removal of one Oak tree. Atherton Municipal Code section 8.10.

Deputy Town Planner Lisa Costa Sanders presented the staff report and stated that staff
does not support the tree removal as there are no compelling reasons to remove the tree.

OPEN PUBLIC COMMENT

Eileen Gordon, property architect was present.
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11.

CLOSE PUBLIC COMMENT

Commissioner Dobbie stated that the tree is not a great specimen, but there is no
compelling reason for its removal.
Commissioner Oster stated that the tree has nice shape and would like to see it retained.

MOTION to deny the Heritage Tree Removal Permit at 44 Tuscaloosa based on the
following finding:

M/S Lively/Christensen Ayes: 4 Noes: 0  Excused: 1 (Waldron)

Finding:
1. The removal of the tree would be contrary to the purpose and intent of the Atherton
General Plan.

Chair Oster advised of the 10-day appeal period.

Heritage Tree Removal Permit and Mitigated Negative Declaration — 368 Walsh
Road - Heritage Tree Removal Permit to allow the removal of thirteen heritage trees.
Atherton Municipal Code section 8.10.

Deputy Town Planner Lisa Costa Sanders presented the staff report and noted the reasons
outlined in the staff report to support the tree removal request based on the mitigation
measures contained in the draft negative declaration.

OPEN PUBLIC COMMENT
Steve Swanke, project architect, reviewed the intended use of the property.

CLOSE PUBLIC COMMENT

Commissioner Lively stated that the trees appear to be at the end of their life.
Commissioner Christensen stated support for the request.

Commissioner Dobbie stated concurrence with other Commissioners’ comments.
Commissioner Oster stated that the pine trees are in the declining stage.

MOTION that the Planning find that the Initial Study and Draft Mitigated Negative
Declaration prepared for this project are adequate and in conformance with the
California Environmental Quality Act.

MOTION to adopt the Draft Mitigated Negative Declaration for the 368 Walsh
Road Tree Removal Project.

M/S Lively/Oster Ayes: 4 Noes: 0 Excused: 1 (Waldron)
Finding:

1. The Initial Study and Draft Mitigated Negative Declaration prepared for this project
are adequate and in conformance with the California Environmental Quality Act.
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MOTION to approve the Heritage Tree Removal Permit to allow removal of
thirteen heritage trees based on the following finding and subject to the conditions
of the Heritage Tree Removal Permit with the following additional conditions.

M/S Dobbie/Lively Ayes: 4 Noes: 0 Excused: 1 (Waldron)
Finding:
1. The removal of thirteen trees would not be contrary to the purpose and intent of the
Atherton General Plan.
Chair Oster advised of the 10-day appeal period.
12. Variance — 2 Belbrook — Variance request to allow an accessory structure (bridge) to be
located in the front yard. Atherton Municipal Code section 17.56.050
The applicant requests the item be continued to the next Planning Commission meeting.
MOTION to continue the item to the August 22, 2007 meeting.
M/S Oster/Dobbie Ayes: 4 Noes:0 Excused: 1 (Waldron)
13. ADJOURN

The meeting adjourned at 7:55 p.m.

Respectfully submitted,

Lisa Costa Sanders, Deputy Town Planner



ITEM 27B

APPEAL REGARDING 94 TALLWOOD

'The attached staff report is the original staff report submitted to the
City Council at its April 18, 2007, meeting.. | |



Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLEMAYOR AND CITY COUNCILMEMBERS
FROM: MICHAEL WASMANN, BUILDING OFFICIAL

DATE:  CITY COUNCIL MEETING OF APRIL 18,2007

SUBJECT: APPEAL OF NOTICE AND ABATEMENT ORDER
94 TALLWOOD COURT

Recommendatmn. Conduct pubhc hearmg on appeal of a Notice of Nuisance and
Abatement Order dated March 9, 2007, regarding 94 Tallwood Court, Atherton, California. The
Council has the authority to: uphold the appeal and reverse the notice and abatement order;
modify the order; or deny the appeal thus upholding the Order. It is my recommendation that the
Notice and Abatement Order be affirmed and, accordlngly, that the appeal be denied. Any action
taken by the Council should direct the preparation of wrltten findings for consideration and-
adoptlon ata subsequent meeting.

Executive Summarv. The Notice and Abatement Order dated March 9, 2007, informed the

- owners of property located at 94 Tallwood Court, Atherton, California, that the buildings there

~ exceed the maximum allowable floor area under Section 17.20.040 C of the Atherton Municipal
Code. Maximum coverage for the property is 11,322 square feet. The single-family residence
and accessory structures, including a garage and pool house result in a total coverage of 12,505
square feet. Accordingly, the buildings occupy 1,183 square feet in excess of what is allowed for
the property. The owners were ordered to abate the nuisance created by this zoning code
violation and to bring the property into conformance with the municipal code.

A copy of the abatement order is attached. (ExhiBit "A™)

The abatement order was appealed. A copy of the appeal a letter dated March 19,
2007 from Attorney William D Ross, is attached. (Exhibit B). :



Background. ,
1.  ‘Section 17.68.010 of the Atherton Municipal Code requires that all officials invested with

the duty or authority to issue permits or licenses conform to the provisions of the Zoning Title
(Chapter 17) and

"shall issue no permit or license for uses, buildings, or purposes in
conflict with the provisions of this title. Any such permits or
licenses issued in conflict with the provisions of this title shall be
null and void. It shall be the duty of the chief building official to
enforce the provisions of the zoning ordinance pertaining to
erection, construction, reconstruction, moving, conversion,
alteration or addition to any building or structure." '

A copy of section 17.68.010 is attached. (Exhibit C)

2.  The Town has adopted the Uniform Administrative Code 1997 edition and the 2001
California Building Code. Section 101.2 of the Uniform Administrative Code states:

"The purpose of this code is to provide minimum standards to -
safeguard life or limb, health, property and public welfare by
regulating and controlling the design, construction, quality of
materials, use and occupancy, location and maintenance of all
_buildings and structures within this jurisdiction ...".

A copy of Section 101.2 of the Uniform Administrative Code is attached. (Exhibit D)

3. - Section 101 3 of the Uniform Administrative Code states in part :

"Where, in any specific case, different sections of this code
specify different materials, methods of construction or other
requirements, the most restrictive shall govern. Where there is a
conflict between a general requirement and a specific requirement,
the specific requirement shall be applicable." -

A copy of Section 101.3 of the Uniform Administrative Code is attached. (Exhibit E)

4. Section 104.2.1 of the Uniform Administrative Code states in part :

"The building official shall have the power to render
interpretations of this code and to adopt and enforce rules and
supplemental regulations to clarify the application of its
provisions. Such interpretations, rules and regulations shall be in
conformance with the intent and purpose of this code."

- A copy of Section 104.2.1 is attached. -(Exhibit F)
| 2



5. Section 104.2.7 of the Uniform Administrative Code states:

"Modifications. When there are practical difficulties involved in
carrying out the provisions of this code, the building official may
grant modifications for individual cases. The building official -
shall first find that a special individual reason makes the strict
letter of this code impractical and that the modification is in
conformance with the intent and purpose of this code and that such
modification does not lessen any fire-protection requirements or -
any degree of structural integrity. The details of any action
granting modifications shall be recorded and entered in the files of
the code enforcement agency

A copy of Section 104.2.7. of the Uniform Administrative Code is attached. (Exhibit G)

6. Section 104.2.8 of the Uniform Administrative Code rela‘uve to alternate materlals
. alternate design and methods of constructlon states: :

"The provisions of this code are not intended to prevent the use of
any material, alternate design or method of construction not
specifically prescribed by this code, provided any alternate has
been approved and its-use authorized by the building official.

"The building official may approve any such alternate, provided
‘the building official finds that the proposed design is satisfactory
and complies with the provisions of this code and that the material,
method or work offered is, for the purpose intended, at least the
equivalent of that prescribed in this code in suitability, strength,
" effectiveness, fire resistance, durability, safety and sanitation.

 The building official shall require that sufficient evidence or
proof be submitted to substantiate any claims that may be made
regarding its use. The details of any action granting approval of an
alternate shall be recorded and entered in the files of the code
enforcement agency." ' ' :

A copy of Section 104.2.8 of the Uniform Administrative Code is attached. (Exhibit H)

7. Section 17.08.128 of the Atherton Municipal Code states:

""Floor area" means the sum of the gross horizontal areas of the
~ several planes of the building at each floor level measured from the
outside perimeter of the exterior walls or roof in the case of open
structures.  Floor area shall also include those portions of
overhangs exceedmg four feet on the main building and those
portions of overhangs exceeding one foot on accessory structures.

3



Floor area shall not include pools, tennis courts, drives and other
paved surfaces, and basements."

A capy of Section 17.08.128 is attached. (Exhibit I)

8.  Section 17.20.040(C) of the Atherton Municipal Code-limits the floor area ratio for a
property such as Tallwood to a maximum of 18% of the lot size. The floor above the first floor
of the main building for all lots shall not exceed 7.5% of the lot size. The Tallwood lot is
approximately one acre in ‘size or 53,560 square feet. Total lot coverage allowed is, therefore,
11,322 square feet.

A copy of Section 17.20.040 (C) is attached. (Exhibit J)

9.  Section 17.08.130 of the Atherton Municipal Code defines floor area ratio as:

""Floor area ratio" means the sum of the floor areas as defined in .
Section 17.08.128 of this code of all main and accessory structures
‘on a lot, divided by the gross lot area."

A copy of Section 17.08.130 is attached. (Exhibit K) |

10. Section 17.08.054 of the Atherton Municipal Code defines "basement" as that story below
the finished floor of the first story of a building that is at no point in excess of two feet in height
above the surrounding average natural grade. Any portion of the story below the finished floor
of the first story of a building that is in excess of two feet in height above the surrounding
average natural grade shall be included in the calculation of floor area.

A copy of Section 17.08.054 is attached. (Exhibit L)

11, Section 17.36.190 of the Atherton Municipal Code provides that basements are allowed
only under the footprint of buildings located in the building or dwelling area of the property.
That term is defined in section 17.08.080 of the Atherton Municipal Code as the area within a lot
in which the dwelling may be constructed. Section 17.36.190 also requires that basements not
exceed two feet in height above the average natural grade. If thls occurs, the area is then counted
. in calculating floor area.

A copy of Section 17.36. 190 is attached as Exhibit M and a copy of Section 17.08. 080 is
attached as Exhibit N.

12.  Average natural grade is defined in Section 17.08.052 of the Atherton Municipal Code as
"the vertical elevation, determined by adding the sum of the highest natural grade elevation and
lowest natural grade elevation and d1v1d1ng by two, for that portion of the lot covered by a
building." : _

A copy of Section 17.08.052 is attached. (Exhibit O |
.



" The concept of average natural grade works easily where the majority of properties
are essentially level. With hillside properties, depending upon the location and number of
measurements taken, results can differ. At 94 Tallwood, a number of measurements were taken
" to determine the average natural grade. This was based upon a de0151on o the former Bu11d1ng
Official. : : .

13.  Asreported above, the Building Department has determined that based upon the allowable
floor area ratio the maximum coverage for the property is 11,322 square feet. The single-family
residence, and accessory structures including a garage and pool house result in a total coverage
of 12,505 square feet. Accordingly, the buildings at 94 Tallwood occupy 1,183 square feet in

- excess of What is ahowed for the parcel

A copy of calculations showing this is attached. (Exhibit P). |

14. On October 24,2006, the owners of the property were advised that because of potentlal
discrepancies with requirements of the Atherton Municipal Code, no final building permit would
be 1ssued for the property.

A copy of that letter is attached. (Exhibit Q) |

 15. The property owners, through counsel Attorney Michael Weed, have prevrously
demanded that a final inspection be conducted on the property

A copy of his letter dated February 21, 2007, is attached. (Exhibit R)

Legal Issues. Issues raised by the Appellant concerning the legal concept of vested rights and
estoppel will be addressed by counsel from the Miller, Morgan, Blair law firm. Counsel will _
- respond to issues raised in connection with a vested rights claim, and/or estoppel of the Townto
proceed with a nuisance abatement. Cases discussed will include Pettitt v. Fresno (1973) 34 '
Cal.App.3™ 822; Anderson v. City of La Mesa (1981) 118 Cal.App.3d 657 and Clraulo V. Clg[
of Newport Beach (2007) 147 Cal.App. 4th 838.

.Further Background Informatlon related to this property and for reference by the City Councﬂ :
appears in Exhibits S through U as follows:

‘Exhibit S . Inspection history for 94 Tallwood Court 'Property

Exhibit T Copy of Phase III Audit Report and accompanying staff report prepared-
by Finance Director John Johns for the City Council meeting of October
_ 18, 2006.
Exhibit U Documents submitted by Michael Weed, Esq re 94 Tallwood.

Fiscal Impact. Appellants have pald $750.00 for the appeal. This fee was requested pursuant
to Resolution No. 03-19. Appellants have paid the fee under protest arguing that these fees relate -
to building and zoning charges and not to the nuisance abatement ordinance, Chapter 8.20 of the



* Atherton Municipal Code under which notice and abatement order were sent. The City Attorney
has determined that the appeal fees set out in Resolution No. 03-19 are appropriate here.

A copy of Resolution No. 03-19 is attached. (Exhibit V)
Suggested Action: I move that the appeal of the abatement order for 94 Tallwood Court be

denied. Written findings shall be prepared for consideration and adoption at the next regular
'City Council meeting. - :

Exhibits: Exhibits "A" through "V" attached.

Respectfully,
MW:cwb | . MICHAEL WASMANN
Prepared By: - . Approved By:
~ Building Official =~ _ City Manager



TOWN OF ATHERTON BUILDING DEPARTMENT
_ 93 STATION LANE, ATHERTON, CA 94027 :
PHONE (650) 752-0518, HOURS 8 a.m. to noon & 1p.m.tod p-m.

NOTICE OF NUISANCE AND ABATEMENT ORDER

Loca’uon 94 Tallwood Court, Atherton Callfornra 94027- 6432 Assessofs Parcel Number- 074—130-310

Landowner per Assessor's record and address if different than location:
Charles W King Ill and Leslie A. King, Trustees, of the KCP Trust dated March 19, 2004.

The City Official mdlcated at the bottom of this form, actlng as designee of the City Manager has
determined that a nuisance is being maintained at the location shown above. The condition(s) '

" constituting. the nuisance, code section(s) being violated and corrective actions reqmred are as follows:

This property violates the maximum allowable building floor area ‘provided by the Atherton

Municipal Code. Section17. 20.040(C) of the Atherton Municipal Code establishes a floor area of . |

eighteen percent (18%) of the lot. Based upon the allowable floor area ratio, the maximum lot coverage
for the property is 11,322 square feet. Lot coverage totals 12,505 square feet. Thus,the building(s) at 94
Tallwood occupy 1,183 square feet in excess of what is allowed for the parcel.

Because the burldmg permit i in conflict with the provrsmns of the Atherton Mumc1pal Code itis »
null and void in accordance with the provrsrons of Sectron 17.68. 010 :

" Youare hereby ordered to secure all appropnate permits andto physncally commence wrthm ten
days from the date of service of this notice and to complete within thirty days from such date, abatement
of the condmon(s) described above. The dlsposal of matenals involved in complymg WIth this order shall
‘be carried forth ina. Iegal manner. :

lfthe requlred work is not commenced and completed within the times specrﬁed the Atherton
Municipal Code provrdes that the City Manager will proceed to cause the work to be done and bill the .
persons named in this notice for the abatement costs and administrative expenses and/or levy the costs
agajnst the property. - The code further provxdes that in case of non—comphance of non-| payment the Town
'may record this netice and order in the office of the County Recorder and a lien may be placed on the
property to cover abatement costs and admmrstratwe expenses. :

Any person. havmg an interest or record title in the property may appeal this notlce and order or
any action by the City Manager or his designee to the City Council, within ten days from the date of
service of this notice and order. For additional information and to mform the Town of commencement and

completion of abatement work, contact the Designated City Ofﬁcral listed below:

- Desrgnated Clty Official: Name" ‘Mike Wasmann~~~-~ R Tltle Burldlng -Officia
" Telephone Number: 650/752-0518 :
Date of Service: March ’7 ,2007. »
Served by: Personal Service (affidavit attached), , or certified and regular mail X_

(Slgnature)




TOWN OF ATHERTON

BUILDING DEPARTMENT
93 STATION LANE, ATHERTON, CA 94027

AFFIDAVIT OF SERVICE BY FIRST CLASS MAIL

/{6// 2/;4//7‘%@ .' deciares: |

"(Printed name)

| am and was on the date herein mentioned over the age of eigh*~ A
* employee of the Town of Atherton in the courity where the m="" - B
~ OnMarch % .-, 2007, 1 mailed from A% .=
attached NOTICE OF NUISANCE AND ABATE:
COURT, ATHERTON. |
| served the document by enclosing a copy
placing them for collection and mailing following ou.
~ readily familiar with the Town's practice for collectlnc |
for mailing. On the same day that correspondence is
is deposited in the ordinary course of business with the
- sealed envelope with postage fully prepaid. '
The envelopes were addressed and mailed as foll

Via Certified First Class Mail, Retum Recerpt Reqw
Charles W. King Il and :

~ Leslie A. King, Trustees
94 Tallwood Court
Atherton, CA 94027

Via First Class Mail . ViaFirst Class Mail

Charles W. King llland -~ - Law offices of -

L eslie A. King, Trustees Michael H: Weed

94 Tallwood Court o : 366 Lytton Aavenue
Atherton, CA 94027 i . Palo Alto, CA 94301 '

N 1 declare under penalty of per]ury under the laws of the State of California that the
foregoing is true and correct Executed on March E , 2007 at Atherton,

California.
7%/ %,@W

"(Signature of person ‘completing this form)

pxranil | PG 2 GEZ.




William D. Ross Law Offices of : Palo Alto Office:

Kypros-G. Hostetter cxxe
Joseph Bakshandeh _ William D. Ross : - 403 !;sfmberc g‘t‘geoeé
Karin A. Briggs . : : alo Alte, California
A Professional Corporation Telephone: (650) 843-8080
520 South Grand Avenue, Suite 300 Facsimile: (650) 843-8093

Los Angeles, CA 90071-2610 .
Telephone: (213) 892-1592
Facsimile: (213) 892-1519

File No.: 457/3

March 19, 2007

VIA ELECTRONIC TRANSMISSION,
CERTIFIED MAIL - RETURN RECEIPT

REQUESTED & FACSIMILE : A ' :
mw'asmann@ci.afherton.cé.us & (650) 614-1224 khamﬂton@ci.atherton.ca.ué & (650) 688-6528
Mr. Michael Wasmann _ Ms. Kathi Ham1lton Acting City Clerk
Town of Atherton Head Bu1ld1ng ' Town of Atherton
Official , 91 Ashfield Road
93 Station Lane ' B Atherton, CA 94027

~ Atherton, CA 94027 : :

Re: Am)eal. Notice of Nuisance énd' Abatement Order Dated March 9;2007

Dear Mr. Wa_smann.an‘d Ms. Hamilton:

This office represents the owners of improved real property within the Town of
Atherton (“Town™); 94 Tallwood Court (the “Property”), Charles W. King, IIT and Leslie A.
King, Trustees, of the KCP Trust dated March 19, 2004 (the “Owners”). '

This communication responds to the Town Notice of Nuisance and Abatement Order
(the “Abatement Order™) dated March 9, 2007 sent by regular mail to the Owners with
respect to the approved construction of a single-family residence (the “PrOJect”) on the

Property.-

This appeal, is without any waiver of any vested rights status of the Owners to the ,
immediate Final Inspectlon and a Certificate of Occupancy for the smgle—famﬂy residence
and its use.

G:\457.003\LTR\Wasmann (Appeal) 031407.wpd EX%"% Eﬂg %

exHiBirY pe \ OF 2



Mr. Michae] Wasmann .

Town of Atherton Head Building Official
Ms. Kathi Hamilton, Acting City Clerk
March 19, 2007

Page 2

Further, the appeal of the Abatement Order is being pursued recognizing the futility
of such an appeal because of past actions of the Town Council which disregarded applicable
facts, including the administrative past practice of the Town and that the completion of the
Owners’ single-family residence has been accomplished in reliance upon representations and
approvals of the Town including sequential Town Building Officials upon which they were
entitled to rely. - '

Because of the previous Council review of the Project and the lack of any established
procedures concerning the appeal’, the Owners request all documentation of the procedures
for the appeal as well as a written statement of what burden of proof would be applicable to

the appeal.

Assuming that a burden of proof could be found to be applicable and established, it *

" is unclear how the Council could meet standards of impartiality given their prior

consideration of the matter ad a lack of objectivity of review in view of their vested right
status and the past approvals of the Town and Town Building Officials for development,
-occupancy and use of the Property. ’ '

~ Among other things, this request is made under the provisions of the California Public
Records Act (Government Code section 6250 ef seq.).

~ Very truly yours,

 Lnlain D ot

William D. Ross

- WDR:mgl

cc:  Charles W. King, IIT
Michael Weed, Esq.

Marc Hynes, Esq.

'Atherton Municipal Code section 8.20.090 does not incorporate the provisions of
Chapter 17.64 dealing with appeals to the City Council and even if it did, given the prior
review of the Project what would be the applicable burden.of proof. .

G:\457.003\LTR\Wasmann (Appeal) 031407.wpd ' - .
| ;E:,zgmm% PG Z OF 7



Chapter 17.68
. ENFORCEMENT

Sections: - o ,
17.68.010  Enforcement authority.
17.68.020  Violation—Deemed

' nuisance.

17.68.010  Enforcement al'lt‘hority.' '
All departments, officials, and public
employees of the town vested with the duty

or authority to issue permits or licenses

shall conform to the provisions of this title
and shall issue no permit or license for
uses, buildings or purposes in conflict with

the provisions of this title. Any such per-
mits or licenses issued in conflict with the
provisions of this title shall be null and

void. It shall be the duty of the chief build-
ing official of the town to enforce the provi-
sions of _ this title pertaining to erection,

construction, reconstruction, moving, con- -

- version, alteration or addition to any build-
ing or structure. (Ord. 407 § 15-1, 1985)

17.68.020 *  Violation—Deemed
nuisance.
Each violation of this title shall constitute

~ a public nuisance and be subject to abate-

ment proceedings and costs pursuant to
Chapter 8.20. (Ord. 490 § 49, 1996; Ord.
407 § 15-2, 1985)

233

17.68.010

(Atherton 6-96)
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200§ CALIFORNIA BUILDING GODE

Volume 1

1074
101,414

Chapter 1 : :
ADMINISTRATION .

SEGTION 101 — TITLE, PURPDSE AND SCOPE

10L1 Title. These regulations shall be Ykhown as the Uniform
Bullding Code, may be cited as such and will be referred to herein
a5 “thie code,” .

For the State of California, these regulations shall be known as
the Californla Building Code, The provisions contained in the
California Building Code of the (compiled) Californin Building
Stattdards Code as defined In Section 18910, Henlth and Safety
Code, may be cited s such and are referred to hereafter as “these
regulations” or “these byilding standdrds” ar “this code.”

bl The purpose of this code 1t fo provide minimum
fidards to sateguard life or limb, health, properly and public
welfare by regulsting and controlling the design, construction,
quality of matexlals, use and occupanoy, Iocdtion and maintenance
of all bujldings and structutes within this jurisdiction and cerfain
equipment specifically regulated herein, .

The purpose of this eade 1snot o create or otherwise sstablish or
designate apy particular class or group of persons who will or
should be especially proteoted or benefited by the terms of this
code, [For DSAJACY This language is not adopted by DSAIAC.

[For DSA/AC] Tie purpose of this code is to ensure that
barrier-free design is incorporated in all buildings, facilities, site
workandother developments towhich this code appliesand toen-
surethat they are accessible to and ksable by persons with disabil-

X itles, .

[ForHCD 1 & HCD 2 & HCD 1/AC] The purpose of this code
ix to esfablish the minimun requirements necessary to safeguard
the public health, safety and gencral welfare through siructural
sirength, means of egress facilities, stability, sandtation, accessi-
bility, use and occupancy, adequate light and ventilation, energy
copservagion, and safety to life and property from fire and other
hozards ativibuted to the built environment.

1013 Scope. The provisions of this code shall apply to the

construction, alferation, moving, demolition, repals, maintenance -

ant use of any building or structure within this jurlsdiction, except
work located primaxdly in a public way, public utility towers and

poles, mechanical equipment not specifically regulated in this

code, and hydraulic flood confrol structures,

. For additions, alterations, moving and maintenance of bujld~
ings and structures, se¢ Chapler 34. For femporary buildings and
structures see Section 3103 and Appendix Chapter 31,

Where, in any specific case, different gections of this code spec-

ity different materials, methods of construction or other require-
meénts, the most restrictive shall govern, Where there is 2 confljct
Detween & general requirement and & apecific requirement, the
specific requitement shall be applicable,

“Whesever in this code reference is made to the appendix, the
provisions in the appendix shall not apply unless specifically
adopted. [For DSAJAC] This languageis not adopted by DSAIAC.

101.3,1 ‘Theprovisions of the model codes which are adopted by
{heseregulations are applicable to all occupancy groups and uses
regulated by this code, The amendmenis to the model codes are
applicable only to those occupancles or uses which the state

agency adopting the amendments is authorized fo regulate. as
listed in Section 101,17,

NOTE: Nt isnotthieintentof this sevtionhatevery existingoccupans
ey within thescope of the state flte marshal’s furisdiction mendalorily
conformor be made to conform fo fhe new constructlon requiteien(s
relative to fire, panic and explosion safety, Reasonable judgmentwinst
be exerclsed by the enforcing agenoy in e application of these bulld-
Ing standards fo exisiing cooupancies. :

[For DSAJAC] EXCEPTION: Otdoor envirpnmenis and yises

shall be classified according fo accessibility uses described in Chap-
ters 14, 11B and 11C, and life safety concerns,

1014 Effective Date,

101,41 One hundred and elghty days after the date of publica-
tion, or as otherwise noted heretn, ' .
NOTE: For clarification purposes, the applicable sections of the
{iealrh and Safety Codes are repepted here for clarity and read asfol-
ows: :

Section 18938. Application and Effective Date, The building
standards cortained in the Uniform Fire Code, of the Internation-
ul Conference of Bullding Officials and the Western Fire Chiefs
Association, Inc., the Uniform Bullding Code of the International
Conference of Building Officials, Appendix Chapter 1 of the Uni-

" jotm Code for Building Conservation of the International Confer-

ence of Building Officials, the Uniform Plumbing Code of the
International Assoclation of Plumbing and Mechanical
Officials, the National Electrical Code of the National Fire Pro-
tection Association, the Uniforin Mechanical Code of the Interna-
Yonal Assoctation of Plumbing and Mechanical Officials, 4s
referenced in the Callfornia Building Standards Code, shall apply
10 all occupancles throughont the state and shall become effective
180 days after publication in the California Buildings Standards
Code by the California Building Standards Commission, or at a
{ater date after publication established by the commission.

[For BCD1 & HCD 2] Section 17958, Except as provided in
Sections 17958,8 and 17958.9, any city oF counly rray make
changes in the provisions adopted pursuant to Section 17922 and
published in the Califoruia Building Standards Code or the oflier
regulations thereafter adopted pursuant to Section 17922 o
amend, add or repeal ordinances or regulations that impose the
sante requirements as are contaiped in the provisions adopted
pursuant to Section 17922 dnd published in the California Build-
Ing Standards Code or the other regulations adopted pursnant to
Section 17922 or make changes or modifications inthose require-
ments upon express findings pursugnt to Sections 17958.5 and
17958.7, If any city or county does not amend, add or appeal ordj-
nances or regulations to Impose those requirements or make
changes or modificationsin those requirements upon expressfind-
ings, the provisions published in the California Building Stan-
dards Code or the other regulations promulgated pursugnt to
Section 17922:shall be applicable to it and shall become effective
180 days after pitblicatton by the California Building Standards
Commission. Amendments, additions and deletions to the Califor-
nig Building Standards Code adopted by a city or coupty prrsuant
to Section 17958.7, iogether with all applicable portions of the
California Building Standards Code, shall become effective 180
days after publication of the California Building Standards Code .
by the California Bullding Standards Conunission.
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101
101,449
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Volume 1

Chapter 1

ADMINISTRATION . .

SECTION 101 — TITLE, PURPOSE AND SCOPE

10L1 Title. These regulations shall be known as the Uniform
Building Code, may be clted as sych and will be referred to herein
as “thiz code,” . _

¢ For theState of Californin, theseregulations shall be known as

the California Building Code, The provislons contained i the

California Building Code of the (compiled) California Building

Statfdards Code as defined in Section 18910, Health and Safely

' Code, may be cited gs such and are referved fo hereafter as “these
A regulations” or “these building standards™ or “this code.”

101,2 Purpose. The purpose of this code is o provide minimum
standards to ssfeguard ife or Iimb, health, propérty and public
welfare by regulating and conttolling the design, constrisotion,
guality of naterials, uge and occupancy, logdtion and maintenance
of all buildings and structures within this jurisdiction and cerfain
equipment specifically regulated herein. : ST

The purpose of this eode isnot to create or otherwise establish o
designate any particular class or group of persons who will or
should be especially proteoted or benefitéd by the terms of this
code, [For DSAJACY This language is not adopted by DSA/AC,

[For DSA/AC] The purpose of this code is to ensure that
barrier-free design is incorporated in all buildings, facilities, site
& workandother developments to which this code appliesand to ett-

surethat they areacpessible to and usable by persons with disabil-
itles. .

[ForHCD 1 & BCD 2 & HCD 1/ACY The purpose of this code
ix to establish the minimum requirements necessary to safeguard
the public health, safety and general welfare through structural
strength, means of egress facilitles, stability, santtation, accessi-
bility, use and occupancy, adequate light and ventilation, energy
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hazards atiributed to the bullt environment.

10123 Siopes The provisions of this code shall apply to the
Constmeton, alteration, moving, demoliton, yepair, majntenance

and use of any building or struclore within this jurlsdiction, except
~work located primarily in a public way, public utility towers and
poles, mechanical equipment not specifically xegulated in this
code, and hydraulic flood control structures, .

For additions, alterations, moving anid maintenance of build-
ings and structures, se¢ Chapler 34. For femporary buildings and

structures see Section 3103 and Appendix Chapter 31,

Where, in any specific case, different gections of thiscode spec~

ity different materials, methods of construction or other.require-

ménts, the most resteletive shall govern, Where there is a conflict .

between 4 general requirement and a specific requirement, the
‘specific requitement shall be applicable,
“Whetover in this code reference is made to the appendix, the:

provisions in the appendix shall not apply unless specifically
¢ adopted:[For DSA/AC] This languageis notadopted by DSAIAC,

c .

& 101,3.1 Theprovisions of the model codes which are adopted by
§ theseregulations are applicable to all ocoupancy groups and uses
¢ regulated by this code, The amendments io the model codes are

applicable only to those occupancies or uses which the state .

XHIBITE

_ Code by the California Building Standards Commissipn, or at
conservation, and safety to life and property from fire and other - ode by the Calt: o estep b the commission.

- pursuant to Section 17922 and published in the California Build-

agency adopting the amendments Is authorized to vegulate, as
‘Hsted in Section 10117, .
" NOTE:ltisnottheintentof thissectiopliatevery existingoccupars
op within thescope of the state fire marshal’s furisdiction mandatorily
conform or be made 1o conform fo fhe new coustruction requirenents
relatlveto fire, panicand explosion safety, Reasonable judginentrpst
beexercised by the enforoing agenay in ihe applioatipn of these build-
fng Standards o exisiing cooupancies. ’ <
[For DSA{AC] EXCEPTION: Outdoor envirotments aud uses

shall be elassified accordiug fo accessibility uses described i Clap-
ters 1A, 1B and 1] G, and fife safety concerns. - - -

lor Job dorgorgob gty dur Jor ot o]

1014 Effective Date,

101,41 One hundred and elghty days after the date of publica-

tion, or as otherwise noted herein, .o
" NOTE: For clarification purposes, tle applicable sections of the
HenlthandSafety Codes are repented here for clarity and read asfol-
lows? ’ S :

Section 18938. Application and Effective Date. The building
standards contained in the Uniform Fire Code, of theInternation-
al Conference of Building Officials and the Western Fire Chiefs
Association, Inc., the Uniform Building Code of the Internulionel
Conference of Building Officials, Appendix Chapter 1 of the Uni-
Jor Codefor Building Conservation of the International Confer-
ence of Bullding Officials, the Uniform Plumbing Code of the
International Association of Plumbing and Mechanical
Officials, the Natjonal Electrical Code of the National Fire Pro-
tection Association, the Uniforin Mechanical Code of the Infernar
tional Association of Plunbing and Mechanical Officials, ds:
referenced in the California Building Standards Code, shall apply
to all ocoupancies throughout the state and shall become effective
180 days after publication in the California Buildings Standards

C=D0m C- OO O

later date after publication established by the commission,

[For HCD'1 & HCD 2] Section 17958, Except as provided in
Sections 17958,8 and 17958.9, qny city of counly gy make
changes in the provisions adopted pursuant to Section 17922 and
published in the California Building Standards Codg ar the other
regulations thereafter adopted pursuant to Section 17922 to
amend, add or repeal ordinances or regulations that impose the.
same requirements as are contained in the provisions adopted

ing Standards Code or the other regulations adopted pursuant to
Section 17922 or make changes or modifications inthoserequire-
ments upon express findings pursuant to Sections 17958.5 and
179587, If any city or county does not amend, add or gppeal ordj-
nances or regulationis to impose {hose requirements or make
changes or modificationsin those requirements upon express find-
Ings, the provisions published in the California Bullding Stan-
dards Code or the other regulations promulgated pursuant to
Section 17922'shall be applicable 1o it and shall become effective
180 days after publication by the California Building Standards
Commission. Amendmenfs, additions and deletions to the Califor-
nia Building Standards Code adopted by a city or county pwrsuant
to Section 17958.7, together witl all applicable portions of the
California Building Standards Code, shall become effective 180
days after publication of the California Building Standards Code
by the California Bullding Standards Conuntssion.
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102.1
104.2.1.1.%

customarily recognized as normal by persons in the public service of
preventing, suppressing or extinguishing fire; or whicl may obstrucf,
delay or hinder, or may become the cause of obstruction, delay or hin-
drance fo the prevention, suppression or extinguishment of fire,

102.2 [For HCD 1] Authority to Enforce. Subject to other pro-

visions of law, for administration, enforcement, actions, proceed-

ings, abatement, violations and penalties in structures subject to

State Housing Law, refer to Health and Safety Code Sections
7910 through 17995.5 and California Code of Regulations, Title
5, Division 1, Chapter 1 commencing with Section1, -

1

2

102.2.1 [For HCD 2] Mobilehome parks and special occupancy

parks. Subject to other provisions of law, for administrative, en-
Orcement, actions, proceedings, abatement, inspections and pen-

Health and Safety Code, Division 13, Part 2,1 commencing with
Section 18200 and California Code of Regulations, Title 25, Divi-
sion 1, Chapter 2 commencing with Section 1000. '

NOTE: See Section 101,17.10. .

102.2.2 [For HCD 1] Employee Housing. Subject to other provi-
sions of law, for administration, enforcement, actions, proceed-
ings, violations and penalties applicable to the Employee Housing
Act, refer to Health and Safety Code, Part 1, Sections 17000
through 17062.5 and California Code of Regulations, Title 25, Di-
vision 1, Chapter 1 commencing with Section 6000.

SECTION 103 — VIOLATIONS

It shall be unlawful for any person, firm or corporation {o erect,
construct, enlarge, alter, repair, move, improve, remove, convert
or demolish, equip, use, occupy or maintain any building or struc-
ture or cause or permit the same to be done in violation of this
code.

103.1 [For SFM] Pursuant to Health and Safety Code Section
13112, any personwho violates any order, rule or reguldtion of the
state fire marshal is guilty of a misdenieanor punishable by a fine
of not less than $100.00 or more than $500.00, or by iinprisonment
for not less thansixmonths, or by both. A person is guilty of a sepa-
rate offense egch day during which he or she commits, continues
or permits a violation of any provision of, or any order; rule or
regulation of, the state fire marshal as contained in this code.

Any inspection authority who, in the exercise of his or her au-
thority as a deputy state fire marshal, causes any legal complaints
to be filed or any arrest to be made shail notify the state fire mar-
shal immediately following such action. ‘

103.2 [For HCD 1] Actions and Proceedings. Subject to other
provisions of law, California Code of Regulations, Title 25, Divi-
sion 1, Chapter 1 commencing with Section 1 and Health and
Safety Code, Sections 17980 through 17995.5 addreéss punish-
_ments, penalties and fines for violations of building standards in
structures subject to the State Housing Law.

103.2.1 [For HCD 2] Actions and proceedings. Subject to oth-
er provisions of law, California Code of Regulations, Title 25 Divi-
sion 1, Chapter 2 commencing with Section 1000 and Health aid
Safety Code, Section 18700 addresses punishments, penalties and
fines for violations of building standards subject to the Mobile-

home Parks Act. '
103.2.2 [ForHCD I]Actions andproceedings. Subjectto other

provisions of law, California Code of Regulations, Title 25, Divi--

sion 1, Chapter 1 commencing with Section 600 and Heaqlth and
Safety Code, Sections 17060 through 17062.5 address punish-
ments, penalties and fines for violations of building standards sub-

Jject to the Employee Housing Act.

1~6.2

alties applicable to the Mobilehome Parks Act, refer to California -

TF
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SECTION 104 — ORGANIZATION AND
ENFORCEMENT . .

104.1 Creatjon of Enforcement Agency, There is hereby estab-
lished in this jurisdiction a code enforcement agency which shall
“be under the administrative and operational control of the building
official, :

. 104.2 P d Duties of Building Official.

i dlrecteﬁgﬁénfofée all the provisions of this code. For such pur-
poses, the building official shall have the powers of a law enforce-
ment officer.

NOTE [For SEM]: See Section 101.17.14,
NOTE [For HCD 1]: SeeSection 101.17.9.

[For SEM] Pursuant fo Health and Safety Code Section 13108,
upon the writien request of the chief fire official of any city, county
or fire-protection district, the State Fire Marshal may authorize
such chigffire official and his or her authorized representatives, in
their geographical area of responsibility, to make fire-prevention
inspections of state-owned or state-occupied buildings, other than
State institutions, for the purpose of enforcing the regulations
relating to fire and panic safety adopted by the State Fire Marshal
pursuant to this section and building standards relating to fire and
panic safety published in the California Building Standards Code.
Authorization from the State Fire Marshal shall be limited to those
fire departments or fire districts which maintain a fire-prevention
bureau staffed by paid personnel, :

Pursuant to Health and Safety Code Section 13108, any re-
quirement or order made by any chief fire official who is autho-
rized by the State Fire Marshal to make fire-prevention
inspections of state-owned or state-occupied buildings, other than

_ State institutions, may be appealed to the State Fire Marshal. The
State Fire Marshal shall, upon receiving an appeal and subject to

_ the provisions of Chapter 5 (commencing with Section 18945) of
Part2, 5 of Division 13 of the Health and Safety Code, determine if

“the requirement or order made is reasonably consistent with the
fire and panic safety regulations adopted by the Office of the State
Fire Marshal and building standards relating to fire and panic
safety published in the California Building Code.

"The building official shall have the power to render interpreta-
tions of this code and to adopt and enforce rules and supplemental
regulations to clarify the application of its provisions. Such inter-

. The building official is hereby authorized and -

EgrrgerlorlerdorJordorJok dorJordorJordoxTJordorlokior Tordortohor ok Npn o or o)

pretations, rules and regulations shall be in conformance with the,

intent and purpose of this code. :

[For SFM] Any personmay request a code interpretationfrom
the State Fire Marshal relative to the intent of any regulation or
provision adoptedby the State Fire Marshal. When the request re-
lates to a specific project, occupancy or building, the State Fire
Marshal shall review the issue with the appropriate local enforc-
ing agency prior to rendering such code interpretation,

104.2.1.1 [For HCD 1] Authority of city or county building de-
partments.

104.2.1.1.1 [For HCD 1] General—State housing law. Subject
to other provisions of law, Health and Safety Code, Section 17960
is repeated here for clarity and reads as follows:

Section 17960. The building department of every city or county
shall enforce within its jurisdiction all the provisions published in
the State Building Standards Code, the provisions of this part, and
the other rules andregulations promulgated pursuant to the provi-
sions of this part pertaining to the erection, construction, recon-

‘struction, movement, enlargement, conversion, alteration, repair,
-removal, demolition, or arrangement of apartment houses, hotels,
or dwellings.
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104.2.5
1

order such use discontinued and the structure, or portion thereof,
vacated by notice served on any person causing such use to be con-
tinued. Such person shall discontinue the-use within the time pre-
scribed by the building offjcial after receipt of such notice to make

- the structure, or portion thereof, comply with the requirements of

this code,

104.5,.6 Liability. The building official charged with the en-
forcement of this code, acting in good faith and without malice in
the discharge of the duties required by this code or otherpertinent

law or ordinance shall not thereby be rendered personally liable -

for damages thatmay accrue to persons or property asa resultof an
act or by reason of an act or omission in the discharge of such du-
ties. A suit brought against the building official or employee be-
cause of such actor omission performed by the building official or
employee in the enforcement of any provision of such codes or
other pertinent laws or ordinances implemented through the en-
forcement of this code or enforced by.the code enforcement
agency shall be defended by this jurisdiction until final termina-
tion of such proceedings, and any judgment resulting therefrom
shall be assumed by this jurisdiction.

This code shall not be construed o relieve from or lessen the re-
sponsibility of any person owning, operating of controlling any
building or sfructure for any damages to persons or property
caused by defects, nor shall the code enforcement agency or its
parent jurisdiction be held as assuming any such liability by rea-
son of the inspections authorized by this code or any permits or

certificates issued under this code.

104 odif] ns. When there are practical difficulties in-
volved in-carrying out the provisions of this code, the building of-
ficial may grant modifications for individual cases. The building
official shall first find that a special individual reason makes the
strict letter of this code impractical and that the modification is in

[

conformance with the intent and purpose of this code and that such -

modification does not lessen any fire-protection requirements of
any degree of structural integrity. The details.of any action grant-
ing niodifications shall be recorded and enteted in the files of thé
code enforéément agency. ' ’

104.2.8 [For HCD 1 & HCD 2] Alternate for materials, design,
tests and methods of construction. The provisions of this code
are not infended to prevent the use of any material, alternate de-
sign or method of construction ot specifically prescribed by this
code, provided any alternate has been approved and its use autho-
rized by the building official.

The building official may dpprove any such alternate, provided '

the building official finds that the proposed design is satisfactory
and complies with the provisions of this code and that the materlal,
method or work offered is, for the purpose intended, at least the
equivalent of that prescribed in this code in suitability, strength,
effectiveness, fire resistance, durability, safety and sanitation,

The building official shall require that sufficient evidence or
proof be submitted to substantiate any claims that may be made

regarding its use. The details of any action granting approval ofan

alternate shall be recorded and entered in the files of the code en-

- forcement agency.

T
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104.2,8.1 [For HCD 1] Alternate for materials, designs, tests
and methods of construction. Subject to other provisions of law,
the method for approval of alternate materials, design, tests and
methods of construction are setforth in State Housing Law, Health
and Safety Code, Section 17923 or Section 17951 (d) and Califor-

nia Code of Regulations, Title 25, Division 1, Chapter 1 commenc- _

ing with Section 1.
1-6.4

- lation, device, arrangement, or method of construction are set

"1, Chapter 1 commencing with Section 600,

. use of original methods of construction as long as the hotel, lodg-

* provisions published in the California Building Standards Code
* and the other rules and regulations of the department or alterng-

2001 CALIFORNIA BUILDING CODE

104.2.8.1.1 [For HCD 2] Alternate for materials, designs, tests
and methods of construction. Subject to other provisions of law,
the method for approval of alternate materials, appliances, instal-
lation, device, arrangement, or method of construction are set
Jorth in the Mobilehome Parks Act, Health and Safety Codg, Sec-
tion 18305 and California Code of Regulations, Title 25, , Division
1, Chapter 2 commencing with Section 1000,

104.2.8.1.2 [For HCD 1] Alternate Jor'materials, designs, tests
and methods of construction. Subject to other provisions of law,
the method for approvalof alternate materials, appliances, instal-

forth in the Employee Housing Act, Health and Safety Code, Sec-
tion 17002 and California Code of Regulations, Title 25, Division

104.2,8.2 [For HCD 1] Additions, alterations, repairs and
moved buildings. Subject to other provisions of law, alterations,
repairs, replacements, occupancy, use and maintengnce provi-
sions, and moved buildings are referenced in the State Housing
Law, Health andSafety Code, Sections 17912, 17920.3 , 17922 (c),
17922.3, 17958.8 and 17958.9 and California Code of Regula-
tions, Title 25, Chapter 1 commencing with Section 1, Health and
Safety Code Sections 17958.8 and 17958.9 are repeated here to
provide clarity and read as follows: '

Section 17958.8. Local ordinances or regulations governing
alterations and repair of existing buildings shall permit the re-
placement, retention, and extension of original materials and the

ing house, motel, apartment house, or dwelling, or portions there--
of, or building and structure accessory thereto, complies with the

tivelocal standardsadopted pursuant to Section 13143.2 anddoes
‘not become or continue to be a substandard building.

Section 17958.9. Local ordinances or regulations governing
the moving of apartment houses and dwellings shall, after July 1,
1978, permit the retention of existing materials and methods of
construction so long as the apartment house or dwelling complies
with the building standards for foundation applicable fo new
construction, and does not become or continue to be a substan-
dard building.

. 104.2.9 Tests. Whenever there is inén‘fficienp evidence of com-

pliance with any of the provisions of this code or evidence that any
material or construction does not conform 1o the requirements of
this code, the building official may require tests as proof of com-
pliance to be made at no expense to this jutisdiction,

Test methods shall be as specified by this code or by other rec-
ognized test standards. Ifthere are no recognized and accepted test
methods for the proposed alternate, the building official shall de-
termine test procedures. ‘

= All tests shall be made by an approved agency. Reports of s:uch'
tests shall be retained by the building official for the period re-
quired for the retention of public records,

104,2.10 Cooperation of other officials and officers. The
huilding official may request, and shall receive, the assistance and
cooperation of other officials of this jurisdiction so far as is re-
quired in the discharge of the duties réquired by this code or other

. pertinent law or ordinance.

SECTION 105 — BOARD OF APPEALS'

105.1 General. Inorderto hearand decide appeals of orders, de-
- Cisions or determinations made by the building official relative to

the application and interpretation of this code, there shall be and is
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order such use discontinued and the structure, or portion thereof,
vacated by notice served on any person causing such use to be con-
tinued. Such person shall discontinue the-use within the time pre-
scribed by the building official after receipt of such notice to make
the structure, or portion thereof, comply with the requirements of
this cade, ,

104.2.6 Liability. The building official charged with the en-
forcement of this code, acting in good faith and witheut malice in
the discharge of the duties required by this code or other pertinent
law or ordinance shall not thereby be rendered personally. liable
for damages thatmay accrue to persons or property as a result of an

act or by reason of an act or omission in the discharge of such du--

ties. A. suit brought against the building official or employee be-
cause of such actor omission performed by the building official or
employee in the enforcement of any provision of such codes or
other pertinent laws or ordinances implemented through the en-
forcement of this code or enforced by the code. enforcement
agency shall be defended by this jurisdiction until final termina-
tion of such proceedings, and any judgment resulting therefrom
shall be assumed by this jurisdiction.

This code shall not be construed to reliéve from or lessen the re-
sponsibility of any person owning, operating or controlling any
building or sfructure for any damages to persons or property
caused by defects, nor shall the code enforcement agency or its
parent jurisdiction be held as assuming any such liability by rea-
son of the inspections authorized by this code or any permits or
certificates issued under this code. ~ ’

104.2.7 Modifications. When there are practical difficulties in-

volved in-carrying out the provisions of this code, the building of-
ficial may grant modifications for individual cases. The building
official shall first find that a special individual reason makes the
strict letter of this code impractical and that the modification ig in
conformance with the intent and purpose of this code and that such
modification does not lessen any fire-protection requirements of
any degree of structural integrity. The details of any action grant-
ing miodifications shall be recorded and enteted in the files of thé
code enforcément agency.

[For HCD 1 & HCD 2] Alternate for materials, design,
tests and methods of construction. The provisions of this code
are not intended to prevent the use of any material, alfernate de-
sign or method of construction not specifically prescribed by this
code, provided any alfernate hias been approved and its use autho-

 rized by the building official.

The building official may dpprove any such alterriate, provided

the building official finds that the proposed design is satisfactory

and complies with the provisions of this code and that the materlal,

method or work offered is, for the purpose intended, at least the
equivalent of that prescribed in this code in suitability, strength,
effectiveness, fire resistance, durability, safety and sanitation.

The building official shall require that sufficient evidence or‘

proof be submitted to substantiate any claims that may be made
regarding its use. The details of any action granting appioyal of an
alternate shall be recorded and entered in the files of the code en-
forcement agency,

104.2,8.1 [For HCD 1] Alternate for materials, designs, tests
and methods of construction. Subject to other provisions of law,
the method for approval of alternate materials, design, tests and
methods of construction are setforth in State Housing Law, Health
andSafety Code, Section 17923 or Section 17951 (d) and Califor-
nia Code of Regulations, Title 25, Division 1, Chapter I commenc-
ing with Section 1.

1-6.4

- placement, retention, and extension of original materials and the

2001 CALIFORNIA BUJLDING CODE

104.2.8.1.1 [For HCD 2] Alternate for materials, designs, tests
and methods of construction. Subject to other provisions of law,
the method for approval of alternate materials, appliances, instal-
lation, device, arrangement, or method of construction are set
forth in the Mobilehome Parks Act, Health and Safety Code, Sec-

tion 18305 and California Code of Regulations, Title 25, Division

1, Chapter 2 commencing with Section 1000,

104,2.8.1.2 [For HCD 1] Alternate for materials, designs, tests
and methods of construction. Subject to other provisions of law,
themethod for approvalof alternate materials, appliances, instal-
lation, device, arrangement, or method of construction are -set
forth in the Employee Housing Act, Health and Safety Code, Se¢-
tion 17002 and California Code of Regulations, Title 25, Division
1, Chapter 1 commencing with Section 600, :

104.2.8.2 [For HCD 1] Additions, alterations, repairs and
moved buildings. Subject to other provisions of law, alterations,
repairs, replacements, occupancy, use and maintenance provi-
sions, and moved buildings are referenced in the State Housing
Law, Health andSafety Code, Sections 17912, 17920.3, , 17922 (c),
17922.3, 17958.8 and 17958.9 and California Code of Regula-
tions, Title 25, Chapter 1 commencing with Section 1, Health and
Safety Code Sections 17958.8 and 17958,9 are repeated here to
provide clarity and read as follows:

Section 17958.8. Local ordinances ar‘regulations governing
alterations and repair of existing buildings shall permit the re-

use of original methods of construction as long as the hotel, lodg-
ing house, motel, apartment house, or dwelling, or portions there-
of; or building and structure accessory thereto, complies with the
provisions published in the California Building Standards Code
and the other riles and regulations of the department or alterna-
tivelocal standards adopted pursuant to Section 13143.2 and does
‘not become or continue to be a substandard building. '
. Section 17958.9. Local ordinarces or regulations governing
the moving of apartment houses and dwellings shall, after July 1,
1978, permit the retention of existing materials and methods of
construction so long as the apartment house or dwelling complies
with the building standards for foundation applicable to new
construction, and does not become or continue to be a substan-
dard building.

104.2.9 Tests. Whenever there is insufficient evidence of com-

* pliance with any of the provisions of this code ot evidence that any

material or construction does not conform to the requirements of
this code, the building official may require tests as proof of com-
pliance to be made at no expense to this jurisdiction.

Test methods shall be as specified by this code or by other rec-
ognized test standards. If there are no recognized and accepted fest
methods for the proposed alternate, the building official shall de-
termine test procedures.

- All tests shall be made by an approved agency. Reports of éuch

-+ tests shall be retained by the building official for the period re-

quired for the retention of public recotds,

104,2.10 Cooperation of other officials and officers. The
building official may request, and shall receive, the assistance and
cooperation of other officials of this jurisdiction so far as is re-
quired in the discharge of the duties réquired by this code or other
pertinent law or ordinance. , :

SECTION 105 — BOARD OF APPEALS

105.1 General. Inorderto hearand decide appeals of orders, de-
cisions or determinations made by the building official relative to
the application and interpretation of this code, there shall be and is
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17.08.080

17.08.080  Building or dwelling area.
“Building or dwelling area” means the area

within a lot in which the dwelling may be con-
structed. (Ord. 407 § 16-6, 1985)

17.08.090  Building line or building

- setback line. -

“Building line” or “building setback line”
means the front line of the building area. (Ord.
407 § 16-7, 1985)

17.08.100 District or zone.

“District” or “zone” means a portion of the

city within which certain uses of land and
buildings are permitted or prohibited, certain
yards and other open spaces are required, and
certain height limits are established for build-
ings. (Ord. 407 § 16-9, 1985)

17.08.110  Dwelling, single-family.

“Single-family dwelling” means a building
designed for use and occupancy by no more
than one individual, family or group of indi-
viduals and contai_ning not more than one
kitchen or kitchen facility. (Ord. 407 § 16;36,
1985) : |

17.08.115  End wall.
“End wall” means any wall or group of
walls parallel to one another as so designated

by this title or the town if no such designation -

exists. (Ord. 456 § 2, 1990)

17.08.120  Fence.

“Fence” means a structure baving as its
principal purpose the prevention of ingress or
egress of persons or animals or the obstruction
of vision or noise. Structures which are used to
support a roof, awning, or other horizontal
* compositions, or structures which have a pur-
pose other than those hereinabove specified,
including, without limiting the gemerality of

(Athertpn 4-04)

the foregoing, tennis courts and other enclo-
sures for athletic activities, compost bins, bath
structure enclosures, and enclosures for the
storage of tools, equipment and garden sup-

- plies, shall not be deemed to be fences. (Ord.

407 § 16-10, 1985)

17.08.128  Floor area. ‘
“Floor area” means the sum of the gross
horizontal areas of the several planes of the

building at each floor level measured from the -

outside perimeter of the exterior walls or roof

in the case of open structures. Floor area shall -

also include those portions of overhangs
exceeding four feet on the main building and
those portions of overhangs exceeding one
foot on accessory structures. Floor area shall
not include pools, tennis courts, drives and
other paved surfaces, and basements. (Ord.
497 § 2,1998: Ord. 478 § 1(B), 1994: Ord. 456
§3,1990)

17 .08.130 Floor area ratio. ‘
~ “Floor area ratio” means’ the sum of the
floor areas as defined in Section 17.08.128 of

this code of all main and accessory structures -

on a lot, divided by the gross ot area. (Ord.
497 § 3, 1998: Ord. 407 § 16-11, 1985)

17.08.133  Front line of main building.
“Front line of main building” means the -




17.20.040

2. Accessory structures: fifteen feet; pro-
vided compliance is maintained with other
requirements as = specified in Sections
~17.36.050 and 17.36.055; '

3. Stables: thirty-four feet;

4. Garages: fifteen feet; provided compli-
. ance is maintained with other requirements as

- specified in Section 17.36.060.

B. Site Area, Width and Depth. Minimum
site requirements are:

1. Building site area: forty—three thousand
five hundred sixty square feet;

2. Width: one hundred seventy-five feet;

3. Depth: two hundred feet;

4. Flag lots:

~ a. Width of access area, twenty feet,

b. Site area exclusive of access area, forty
thousand square feet;

5. Existing legal structures, nonconfonn-
ing due to height, may remain nonconforming

as to height when they would be required to be

made conforming only upon receipt of an
excessive height permit as outlined in subsec-
tion A of this section.

C. Maximum Floor Area Ratio. The maxi-
mum floor area ratio shall be eighteen percent
of the lot size except for those lots smaller than
forty-three thousand five hundred sixty square

feet (one acre) which shall be determined by

the following equation:

Floor area in square feet = (lot size in

square feet x 0.163) + 726 square feet, with
a minimum allowable floor area of 2,250
square feet.

The floor area above the first floor of the
main building for all lots shall not exceed 7.5
percent of the lot size.

The following conditions shall not be

included in floor area calculations:

(Atherton 7-05)

210

1. The first five hundred square feet of
roofed area, completely open on two or more
sides;

2. Structures, open on all sides, with sub-
stantially open roofs.

D. Front and Rear Yards. Mlnlmum front
and rear yard requirements are:

1. Main building, interior and corner lots

~ sixty feet minimum; provided, however, on

lots of record prior to adoption of Ordinance
No. 146 with a depth of less than two hundred
feet, the front and rear yards shall each be

' thirty percent of the lot depth with 2 minimum

of thirty feet; provided further, where main
building heights are between thirty feet and
thirty-four feet the front and rear yards shall be
increased by a ratio of two feet for each one-

foot increase in height;

2. Accessory structures: as prov1ded in
Chapter 17.36;

3. The property owned by the city and
county of San Francisco, known as the Hetch
Hetchy property, over which the owner of
adjacent property with contiguous frontage
has reserved surface rights, may be utilized by
said owner for setback calculation purposes.
The adjacent property owner may calculate
setbacks to the original property line prior to
the acquisition by the city and county of San
Francisco, or in the case of properties subdi-
vided after that date, to the centerline of the
Hetch Hetchy property. '

E. Side Yards. Minimum side yard require-
ments are as provided in Chapter 17.40; pro-
vided, however, where main building heights
are between thirty feet and thirty-four feet, the
side yards shall be increased by a ratio of one
and a half feet for each one-foot increase in
height.

1. The property owned by the city and
county of San Francisco, known as the Hetch
Hetchy property, over which the owner of

EXHIBITJ



17.08.080

17.08.080  Building or dwelling area.
“Building or dwelling area” means the area

within a lot in which the dwelling may be con-
structed. (Ord. 407 § 16-6, 1985)

17.08.090  Building line or bmldmg
" setback line.
“Building line” or “building setback line”
means the front line of the building area (Ord.
407 § 16-7, 1985)

17.08.100 District or zone.

“District” or “zone” means a portion of the

city within which certain uses of land and
buildings are permitted or prohibited, certain

v yards and other open spaces are required, and

certain height limits-are established for build-
ings. (Ord. 407 § 16-9, 1985) '

17.08.110  Dwelling, single-family.

“Single-family dwelling” means a building
~ designed for use and occupancy by no more
than one individual, family or group of indi-
viduals and containing not more than one
kitchen or kitchen facility. (Ord. 407 § 16-36,
1985)

1708115 End wall ,
- "“End wall” means any wall or group of
walls parallel to one another as so designated

by this title or the town if no such designation

exists. (Ord. 456 § 2, 1990)

17.08.120  Fence.

“Fence” means a structure having as its
principal purpose the prevention of ingress or
egress of persons or animals or the obstruction’
of vision or noise. Structures which are used to
support a roof, awning, or other horizontal
compositions, or structures which have a pur-
pose other than those hereinabove specified,
including, without limiting the generality of

(Athertpn 4-04)

the foregoing, tennis courts and other enclo-
sures for athletic activities, compost bins, bath
structure enclosures, and enclosures for the
storage of tools, equipment and garden sup-

+ plies, shall not be deemed to be fences (Ord.

407 § 16-10, 1985)

©17.08.128 iFloor area.

“Floor area” means the sum of the groés
horizontal areas of the several planes of the
building at each floor level measured from the

- outside perimeter of the exterior walls or roof

in the case of open structures. Floor area shall
also include those portions of overhangs

exceeding four feet on the main building and

those portions of overhangs exceeding one
foot on accessory structures. Floor area shall
not include pools, tennis courts, drives and
other paved surfaces, and basements. (Ord.
497 § 2,1998: Ord. 478 § 1(B), 1994: Ord. 456
§ 3, 1990)

17.08.130  Floor area ratio.
“Floor area ratio” means’the sum of the

_floor areas as defined in Section 17.08.128 of

this code of all main and accessory structures
on a lot, divided by the gross lot area. (Ord.
497 § 3, 1998: Ord. 407§ 16-11, 1985)

17.08.133 Front line of main building.
“Front line of main building” means the

EXHIBITK
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kitchen, bath, sleeping or living facilities.
(Ord. 544 § 1, 2003: Ord. 407 § 16-38, 1985)

17.08.040 Acceséory use.

“Accessory use” means a use incidental -

and subordinate to the principal use of the pre-
mises, which does not alter the essential char-
acteristics of the primary use, and does not
include any kitchen facilities. (Ord. 407 § 16-
37, 1985) R

17.08.042 = Antenna.

~ “Antenna” means a system of wires, poles,
rods, reflecting disks or similar devices used
for the transmission or reception of electro-
magnetic waves, which system is either free-
standing or attached to the exterior of any
structure. (Ord. 421 § 1 (part), 1986)

17.08.043  Antenna height.
“Antenna height” means the total maxi-
mum height to which any part of an antenna is

capable of being raised, extended or rotated, .

measured from the highest point of the natural
grade adjacent to the antenna. (Ord. 421 § 1
(part), 1986)

17.08.050 Athletic court.

“Athletic court” means any hard surface
area constructed for athletic activity use which
is equipped with nets, standards, backboards
or other projections above grade or which is
equipped with sleeves suitable for the installa-
tion of nets, standards, backboards or other
- projections above grade. (Ord. 407 § 16-3;
1985) :

17.08.052  Average natural grade.
“Average natural grade” means the vertical
elevation, determined by adding the sum of
the highest natural grade elevation and lowest
natural grade elevation and dividing by two,

203

17.08.054

17.08.040

for that portion of the ot covered by a build-
ing. (Ord. 497 § 4, 1998)

Basement.

For the purposes of this chapter, “base-.
ment” means that story below the finished
floor of the first story of a building that is at no
point in excess of two feet in height above the
surrounding average natural grade. Basements
are subject to the requirements of Section
17.36.190. Any portion of the story below the
finished floor of the first story of a building

~ thatis in'excess of two feet in height above the

surrounding average natural grade shall be
included in the calculation of floor area under
Sections -17.20.040- and 17.24.040 of this
code. (Ord. 497 § 1, 1998)

17.08.055  Bathroom.

“Bathroom” means any room oOr area
intended or designed- for personal care and
hygiene use and including a sink, toilet and
bathtub or shower. (Ord. 434 § 1, 1988)

17.08.060  Building. _ -

“Building” means a structure having a roof
supported by columns or walls. (Ord. 407 §
16-4, 1985). :

17.08.070  Building height.

“Building height” means the vertical dis-
tance from the natural grade or finish grade,
whichever results in the lower height, mea-
sured to the topmost point of the roof. Contin-
uous decorative roof elements, including but

" not limited to widow walks and railings, shall

be included in the maximum building height.
(Ord. 539 § 2, 2003: Ord. 512 § 2, 2000: Ord.
497 § 5, 1998: Ord. 407 § 16-5, 1985)

(Atherton 4-04)



17.36.160

any street corner shall be over three feet in

height measured from the level of the closest -

adjoining pavement to the top of the fence,
wall or shrubbery. Within such triangular
area, all trees shall be trimmed so that they
shall not obstruct the vision of persons operat-
ing vehicles on adjoining streets.

D. Prior to construction of any fence or

- wall within ten feet of a public street or right-
of-way, the property owners must pay a fee as

established by resolution of the city council
and obtain a building permit. .

E. Each fence, wall, shrub or tree con-
structed or maintained in violation of any of
the provisions of this section is declared to be
a public nuisance, and subject to abatement as

“such. .

F. Each boundary line fence or wall shall
be constructed on or immediately adjoining
the property line, unless the building official
requires that it be set back to allow room for

- planting. (Ord. 521 § 1, 2001; Ord. 463 § 1,

1991: Ord. 449 §§ 7, 8, 1989; Ord. 433 § 1,
1988; Ord. 423 § 1, 1986; Ord. 422 §§ 1, 2,
1986; Ord. 407 §-4-1, 1985)

Entry gate and post
_ requirements. '

Entry gates, posts and decorative features
in excess of the height limits established in
Section 17.36.150 but not exceeding ten feet
in height, may be permitted upon the issuance
of a buildipg permit therefor. Such gates, post
and features shall not be in excess of ten feet

in height. (Ord. 423 § 2, 1986; Ord. 407 § 4-2, -

1985)

17.36.165  Arbors and trellises.

A. Except as provided for in this section,

arbors, trellises, pergolas and other structures

whose principal function.is to support vines, .
roses, or other vegetation (except trees and.

17.36.160

tree limbs) are considered accessory struc-
tures and subject to all requirements therefor.

B. However, arbors, trellises, pergolas and
other such structures may be constructed with-
out regard to the setback requirements if con-
forming to all of the following:

1. One or more such structures may be
built in front of the rear line of the dwelling,
provided that such structures shall not exceed
eight feet in height, four feet in width, nor a

‘total for all such structures of eight feet in -

length; o . .
2. Is not located closer than ten feet to any

~ property line other than a public right-of-way; -

- 3. Is substantially open to the passage of
light and air in all aspects; ‘
4. Does not violate the provisions of Sec-
tion-17.36.150(C) of this code; '

5. Is expressly for the purpose of and used
for supporting vines, roses or other vegetation
(except trees and/or tree limbs).

An arbor or trellis type structure larger than
specified in subsection (B)(1) of this section,
or closer to neighboring property than speci-

- fied in subsection (B)(2) of this section, or less

open than specified in subsection (B)(3) of
this section (or any combination thereof) may -
be constructed only after obtaining a condi-
tional use permit under the provisions of

Chapter 17.52 of this code.

C. Any arbor, trellis, pergola or other such
structure maintained in violation of this sec- -
tion is declared to be a public nuisance and

~ subject to abatement as- such. (Ord. 454 § 2,

1990)

1736190  Basements.

Basements shall not exceed two feet in

_ height above the surrounding average natural

grade. Exceptions to the requirements of this
section for hillside properties (where the aver-
age cross-slope is greater than twenty percent

™

extipinM pe | 0BZ.
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17.36.195

as determined under Section 16.24.050) may
be permitted upon issuance of a conditional
use permit. Basements are only permitted

- under the footprint of buildings located within

the buildable area. Areas for stairways and
light wells may extend beyond the footprint of
buildings, but shall be limited to the buildable

area. (Ord. 536 § 1,2002: Ord. 497 § 10, 1998)’

17.36.195  Retaining walls.
Retaining walls shall be located no closer

than five feet from any property line. Except ._
for basements and underground driveway -

approaches, the maximum height of the retain-
ing walls shall not exceed six feet solid wall

construction, with a maximum three-foot-high

safety fence on top. The safety fence shall be
substantially open to light and air in compli-
ance with applicable safety codes. Retaining
walls shall be constructed no closer than
twenty feet from one another on the same
property; 'provided,. however, that upon a

proper showing, a conditional use permit may .

be issued to authorize retaining walls:
A. In excess of the six-foot height limit;
B. Located less than twenty feet from other
retaining walls on the same property. (Ord.
563 § 1,2006: Ord. 539 § 1,2003: Ord. 497 §
11, 1998) ’

(Atherton 7-06)
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© 17.08.080

17.08.115

17.08.080

Building or dwelling ‘area.
“Building or dwelling area” means the area.

within a lot in which the dwelling may be con-

structed. (Ord. 407 § 16-6, 1985)

17.08.090  Building line or building

setback line. '

“Building line” or “building setback line” .

means the front line of the building area. (Ord.
407 § 16-7, 1985)

17.08.100  District or zone.
“District” or “zone” means a portion of the
city within which certain uses of land and

‘buildings are permitted or prohibited, certain

yards and other open spaces are required, and

certain height limits are established for-build- .

ings. (Ord. 407 § 16-9, 1985)

17.08.110  Dwelling, single-family.
“Single-family dwelling” means a building

- designed for use and occupancy by no more

than one individual, family or group of indi-
viduals and containing not more than one
kitchen or kitchen facility. (Ord. 407 § 16-36,
1985) ' '

End wall.
“End wall” means any wall or group of

walls parallel to one another as so designated -
by this title or the town if no such desigpation

exists. (Ord. 456 § 2, 1990) -

17.08.120  Fence.

“Fence” means a structure having as its
principal purpose the prevention of ingress or
egress of persons or-animals or the obstruction
of vision or noise. Structures which are used to

* support a roof, awning, or other horizontal

compositions, or structures which have a pur-
pose other than those hereinabove specified,

including, without limiting the generality of

(Atherton 4-04)

~ the foregoing, tennis courts and other enclo-

sures for athletic activities, compost bins, bath
structure enclosures, and enclosures for the
storage of tools, equipment and garden sup-
plies, shall not be deemed to be fences. (Ord.
407 § 16-10, 1985) '

17.08.128  Floor area.

“Floor area” means the sum of the gross
horizontal areas of the several planes of the
building at each floor level measured from the
outside perimeter of the exterior walls or roof
in the case of open structures. Floor area shall
also include those portions of overhangs

- exceeding four feet on the main building and

those portions of overhangs exceeding one
foot on accessory structures. Floor area shall
not include pools, tennis courts, drives and
other paved surfaces, and basements. (Ord.
497§ 2,1998: Ord. 478 § 1(B), 1994: Ord. 456

§ 3, 1990) '

' 17.08.130  Floor area ratio.

" “Floor area ratio” means the sum of the
floor areas as defined in Section 17.08.128 of
this code of all main and accessory structures

- on a lot, divided by the gross lot area. (Ord. '

497§ 3, 1998: Ord. 407 § 16-11, 1985)

204

17.08.133  Front line of main building.
“Front line of main building” means the




. kitchen, bath, sleeping or living facilities.

(Ord. 544 § 1, 2003: Ord. 407 § 16-38, 1985)

17.08.040  Accessory use.

“Accessory use” means a use incidental
and subordinate to the principal use of the pre-
mises, which does not alter the essential char-
acteristics of the primary use, and does not
include any kitchen facilities. (Ord. 407 § 16-

37, 1985)

17.08.042. . Antenna.

“Antenna means a-system of wires, poles,
rods, reflecting disks or similar devices used
for the ‘transmission or reception of electro-
magnetic waves, which system is either free-
standing or attached to the exterior of any
structure. (Ord. 421 § 1 (part), 1986)

17.08.043  Antenna height.
“Antenna height” means the total maxi-
mum height to which any part of an antenna is

capable of being raised, extended or rotated, .

measured from the highest point of the natural
grade adjacent to the antenna. (Ord. 421 § 1
(part), 1986) -

17.08.050 Athletic court. -

“Athletic court” means any hard surface
area constructed for athletic activity use which
is equipped with nets, standards, backboards
or other projections above grade or which is
equipped with sleeves suitable for the installa-
tion of mets, standards, backboards or other
projections above grade. (Ord. 407 § 16-3,
1985)

17.08.052  Average natural grade.

“Average natural grade” means the vertical -

elevation, determined by adding the sum of -

the highest natural grade elevation and lowest
natural grade elevation and dividing by two,

203

17.08.040

for that portion of the lot covered by a build-
ing. (Ord. 497 § 4, 1998)

17.08.054  Basement.

For the purposes of this éhapter, “base-
ment” means that story below the finished
floor of the first story of a building that is at no
point in excess of two feet in height above the
surrounding average natural grade. Basements
are subject to the requirements of Section
17.36.190. Any portion of the story below the
finished floor of the first story of a building
that is in-excess of two feet in height above the
surrounding average natural grade shall be

included in the calcula,tioh of floor area under -
. Sections 17.20.040 and 17.24.040 of this

code. (Ord. 497 § 1, 1998)

17.08.055  Bathroom.

“Bathroom” means any room or area
intended or designed for personal care and
hygiene use and including a sink, toilet and
bathtub or shower. (Ord. 434 §1,1988)

17.08.060  Building.
“Building” means a structure having a roof

supported by columns or walls. (Ord 407 §

16-4, 1985).

17.08.070  Building height. |
“Building height” means the vertical dis-

- tance from the natural grade or finish grade,

whichever results in the lower height, mea-
sured to the topmost point of the roof. Contin-

uous decorative roof elements, including but

not limited to widow walks and railings, shall

“be included in the maximum building height.

(Ord. 539 § 2, 2003: Ord. 512 § 2, 2000: Ord.
497 § 5, 1998: Ord. 407 § 16-5, 1985)

exnieit O

(Atherton 4-04)



T

94 Tallwood

Lot Coverage/Area Analysis

BASEIMENL «..veeeeeeetieeieeiiece e e 3,556 sqft
15t Floor ................... .................................................... 3,658 sqft
2 FLOOT .ot ....2,979 sqft
GAIAZE «enerneiieee i et 800 sqft
CDANA ...eeveeeeeiie e e e e ettt e 933 sqft
POTCR ATES ...eeeiiiiiiiieii e 580 sqft
Total Covered Areas ...:....... e e 12,505 sqft
Allowable Lot Coverage ...................... e ——— e, ......... 11,322 sqft
Amount in Excess of Allowed ........... PR S ceeesasierrenencncnsnsenne [, 183 sqft

The Basement was counted in its entirety.

: The Roofed Areas — patio covers, covered walkways etc, were addressed in accordance

with 17.20.040, allowing an exemption for the first 500 square feet, and roof eaves allow.
for the first 4 feet of overhang to be exempt : : '
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Town of Atherton
Building Department

91 Ashfield Road

Atherton, California 94027
Phone: (650) 752-0523

Fax: (650) 614-1212

October, 24, 2006

" Chesler Construction
4025 Bohannon
Menlo Park, Ca. 94025

Charles and Leslie King
. 956 Cedar St.
San Carlos, Ca. 94070

RE: 94 Tallwood,
To Whom it Concern,

. The Town has identified your broject, among others, that warrants a closer review of the methods of
calculating the total Floor Areas and Building Height. In addition it has been brought to my attention
that a kitchen has been added, in the Cabana that was not shown on the approved plans.

In consideration of the complex issues involving Floor Area and Height it has been determined that _
before the Town staff can proceed with any further inspections of the building there must be a
détermination made regarding possible violations of the Town’s Zoning Regulations.

Therefore, please be advised that until further notice the Building Department will provide no further
inspections of this site. In accordance with California Building Code, no further work shall be
performed, wherein an inspection would be required prior to the work being concealed or otherwise

covered.

If you have any further questions regarding this ﬁoticc please feel free to contact me at 650-752-0560

Reépectfully,

Michael Culiy
Acting Building Official

Cc: J. Robinson, City Manager -
M.Hynes, City Attomey
L. Costa Sanders, Town Planner



_ Law Offices of
MICHAEL H. WEED
366 Lytton Avenue

Palo Alto, California 94301

Telephone: (650) 324-53 87
Fax: (650) 566-8164
Email: mweed@pacbell.net

 February 21,2007

Mr. Michael Wasserman

Head Building Official

“Town of Atherton Building Department T
91 Ashfield Road .
Atherton, CA 94027

" Re: 94 Tallwood Road, Atherton, California
Dear Mr. Wasserman:

This office represents Mr. and Mis. Charles W. King, 111, the owners of the above
referenced property. You advised my clients the final inspection of the home being

- constructed on the property would not be conducted by the Atherton Building .
Department until the Town Council had determined its course of action regarding alleged -

violations of the Town’s zoning regulations regarding the floor area of the home.

Because the Tovwn has held no hearing on this matter at which the alleged violations

' could be discussed at a properly noticed meeting (please note my clients have never been
provided with a written statement of the basis for such alleged violations), this action
amounts to an illegal revocation of the building permit by the Town. ' ‘

The proposed basement height of the home was clearly set forth on the plans submitted to
and approved by the Town’s Building Department. The home has been constructed in

- full accordance with the approved plans. Mr. and Mis. King did not misrepresent or fail
1o disclose any fact to the Town regarding the proposed home, were not aware of any
technical violations which may exist, and did not in any way exceed the specifications
anthorized by the building permit. : ‘

_ Under these circumstances, I have advised my clients théy have a vested right under
applicable law to complete the home in accordance with the issued permit and occupy the
home after completion, and the Town is not legally permitted to assert otherwise.

 EMHIBIT R
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Latter 1o MichaelWasserman — Page 2
February 21, 2007 '

7 ’ ' 2 . .
M. and Mrs. King understand that the Town has an interest in upholding zoning
ordinances. In this case, however, it is unfair to punish homeowners who did not conceal
or misstate any fact, and who complied with the provisions of the issued permit and fully

' cooperated with the Town’s review of this matter. Mr. and Mrs. King do not desire to

engage in a legal dispute with the Town, but cannot accept actions by the Town which
punish them in an unfair and illegal manner.

This letter is to demand that the Atherton Building Department conduct the final

inspection under the validly issued permit on or before Friday, February 23, 2007, and

. that occupancy of the home be permitted npon a satisfactory final inspection, Ifthe
Town does not:tinély take such action, my clients will file legal proceedings to compel

the Town to conduct the final inspection, to permit occupancy of the home and to recover
all damages available at law or in equity. ‘

Very Truly Yours,

s

Michael H. Weed _

ccr Mt. and Mrs. Charles W. King, III .
William Ross, Esq. ' -
Members of the Atherton Town Counci
James Robinson, Atherton Town Manager
Mzare Hynes, Atherton Town Attorney

N
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PERMIT NO 36825 APPLY 4-4-2005 - ISSUE, 6—23—2005;

STREET TALLWOOD COURT

EXPIRE  6-23-2006

 UMBER = 94 N 074130310
OWNER CHARLES KING

CITY ATHERTON, CA. 94027 ,
CONTRACTOR CHESLER CONSTRUCTION

CITY A MENLO PARK, CA. 94025
ENG/ARCH FOCAL POINT DESIGN
CITY MENLO PARK, CA. 94025

ADDRESS 94 TALLWOOD COURT
PHONE 551-1749 o
A ADDRESS 4025 BOHANNON DRIVE T
PHONE -326-9449 LIC 337450 TOWN -
S ADDRESS 1150 EL CAMINO REAL . :
PHONE : : :

TYPE PERMIT EEfTRES

LANDSCAPE SCREENING APPROVAL NEEDED FOR FINAL

CLASS
PLAN FEE $6018.19

MCW ‘ 3~-3-2006"

 SQUARE FOOT ]
SMIP $200.00

MICRO.

PARTIAL SITE WALLS

VALUE $2150000 00

PERMIT FEE $9258.7
" TOTAL $32676 94

ROAD FEE $10000.00 DEPOSIT TYPE
SUB LIST NOTES
. NOTES |
REQUESTED INSPECTION DATE REQUESTED STAT
DATE FINALED S - B T
PERMIT NO 36825 NUMBER 94 STREET TALLWOOD COURT -
NAME - DATE TYPE | - RESULT -
DRC. 6-25-2005 UNDERSLAB PLUMBING OK
TCB 7-7-2005 STRUCTURAL STEEL NO-
TCB. - 7-22-2005.  SLAB STEEL . NO
MCW 8-14-2005 STRUCTURAL STEEL OK. TO DOUBLE UP BASEM
: WALLS
MCW  8-19-2005 HOLD DOWN BOLTS OK TO DOUR BASEMENT W
A A . | SUBJECT TO SETBACK VE
LTR & ENGRS LTR IN RE
I : TO MOMENT FRAME BOLTI
MCW 9-22-2005 SLABS @ FRONT ENTRY LOGIA o
S : 'COVERED PATIO, TERRACE OK TO POUR
MCW 9-22-2005 WALL AT STUDY OK TO POUR
MCW 110-5-2005 FLOOR JOIST oK . - .
TCB  10-25-2005 ROOF NAIL,EXT SHEATHING OK - '
MCW  12-14-2005 DECKS, SUBFLOOR 2 EXT DECKS NAILING O -
| - N TO. COVER
TCB  1-19-2006 EXT SHEATHING OK A
TCB  2-1-2006 ROOF NATL, FIREPLACE LATH Ok - 3
OK TO POUR GRADE 'BEAM

ns

mmSL(%4




ISSUE 6-23—2005
APN 074130310

PERMIT NO 36825 APPLY 4-4-2005

NUMBER 94 STREET TALLWOOD COURT

OWNER CHARLIE KING

CITY 'ATHERTON, CA. 94027

CONTRACTOR CHESLER CONSTRUCTION

- CITY 'MENLO PARK, . CA. 94025
"ENG/ARCH FOCAL.POINT DESIGN

CITY "MENLO PARK,- A. 94025

ADDRESS 94 TALLWOOD COURT
PHONE 551-1749 .
" ADDRESS 4025 BOHANNON DRIVE
PHONE 326-9449 - LIC 337450
ADDRESS 1150 EL CAMINO REAL
PHONE ‘

TYPE PERMIT NEW RES
LANDSAPE SCREENING APPROVAL NEEDED FOR FINAL

CLASS SQUARE FOOT VALUE PERMIT FER
PLAN FEE SMIP MICRO TOTAL

ROAD FEE DEPOSIT TYPE

SUB LIST "NOTES SECOND. PERMIT INSPECTION ENTRY SCREEN

_ NOTES
REQUESTED INSPECTION

- DATE REQUESTED
DATE FINALED ‘

EXPIRE 6-23-2006

TOWN

STAT

ELECTRIC SERVICE

PERMIT NO 36825  NUMBER 94 STREET TALLWOOD DRIVE -
NAME  DATE - TYPE : RESULT
MCW 3-3-2006 EXT SOFFITS OK TO COVER S
'MCW  '3-7-2006 PARTIAL FOOTING,RET WALL OK SEE PLANS FOR LOCA
MCW. 3-16-2006 DPARTIAL FOOTINS,WALLS SEE PLANS OK
MCW 4-13-2006 GRADE BEAMS FOR SPORT COURT OK TO DOUR STAIRS
- MCW 4-18-2006 STAIR WALL _OK TO DOUBLE UP AND P
MCW 4-18-2006 ROUGHS, FRAMING NO LEFT CORRECTION LI
MCW 5-8-2006 ROUGHS, FRAMING OK-
MCW '5-19-2006 .  DRYWALL SCREW OK
TCB 6-9-2006 4 INT LATH 3 0K 1 NO
HUO 6-28-2006 EXT LATH 0K
- MCW 9-19-2006 SEWER AIR TEST NOT READY
MCW 9-20-2006 SEWER OK
MCW 9-27-2006 ELECTRIC, SEWER OK
MCW 10-3-2006 PARTIAL WATER LINE 0K
MCW 10-6-2006 WATER TEST OK -
. MCW 10-10-2006 GAS TEST OK
MCW 11-21-2006 GAS & ELECTRIC TAG OK
HUO 12-5-2006 |

EXHIBIT 5 PG 2 OF 1}



6—23?2;/;ht>EXPIRE ‘6-23-2006
. o~ . .
AP 074130310 '

PERMIT NO 36826 'APPLY 7-7-2005  ISSU

(JMBER 94 STREET TALLWOOD COURT
OWNER CHARLES KING ADDRESS 94 TALLWOOD COURT
CITY ATHERTON, CA. 94027 PHONE 551-1749.
CONTRACTOR CHESLER CONSTRUCTION ADDRESS 4025 BOHANNON DRIVE
. CITY MENLO PARK, CA. 94025 = PHONE 326-9449 LIC 337450 TOWN
' ENG/ARCH FOCAL PQ_NIMDESIGN ~ ADDRESS 1150 EL CAMINO REAL .
CITY MENLO PARK, 91025\\\ PHONE o
TYPE PERMIQQMNEW_ACC GARAGE. "M}
CLASS SQUARE FOOT VALUE $262500.00 PERMIT FEE $1900.9
PLAN FEE $1235.62 SMIP $26.20 MICRO TOTAL  $5415.97
"ROAD FEE $1310.00 ~ DEPOSIT _ TYPE
SUB LIST NOTES - |
-~ ©  NOTES : ‘ | B - 3
REQUESTED INSPECTION = . _ . DATE REQUESTED STAT

- 'DATE FINALED

PERMIT NO. 36826 - NUMBER 94 STREET TALLWOOD COURT

NAME = 'DATE . TYPE RESULT

TCB 7-7-2005 STRUCTURAL STEEL ' NO .

TCB 7-27-2005 - STRUCTURAL SLAB STEEL OK -
MCW - 4-18-2006 ROUGHS , FRAMING ' - NO LEFT CORRECTION LI
MCW 5-8-2006 ROUGHS, FRAMING ~ - ' OK ‘

-MCwW . 5-19-2006 DRYWALL SCREW- - e OK '

MCwW - 9-18-2006 SEWER LATERAL . o PARTIAL SEWER OK
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PERMIT NO 36824 APPLY 1-7-2005  ISSUE 6-23-2005 ~ EXPIRE 6-23-2006

- NUMBER 94  STREET TALLWOOD COURT | APN 074130310
OWNER CHARLES KING ADDRESS 94 TALLWOOD COURT
'CITY ATHERTON, CA. 94027 PHONE 551-1749
CONTRACTOR  CHESLER CONSTRUCTION ADDRESS 4025 BOHANNON DRIVE
CITY MENLO PARK, CA. 94025 - PHONE 326-9449 LIC 337450. TOWN
ENG/ARCH _FOCAL POINT DESIGN ADDRESS 1150 EL CAMINO REAL
CITY MENLOWPARK;anA“LEE\\\\< PHONE | YRS
TYPE PERMIT NEW ACC CABANA
: T : ' :
CLASS SQUARE~FOOFT—" . VALUE $225000.00  PERMIT FEE .$1693.7
PLAN FEE $1100.94 SMIP $22.50 ~  MICRO . TOTAL $4752.19
ROAD FEE $1125.00 © DEPOSIT TYPE
SUB LIST NOTES S |
. NOTES - |
REQUESTED 'INSPECTION | . DATE REQUESTED S STAT -

DATE FINALED , A .
PERMIT NO 36824 . NUMBER 94 STREET TALLWOOD COURT

NAME ~ DATE - ; TYPE - RESULT
TCB 7-7-2005 - STRUCTURAL STEEL . NO

- TCB 7-22-2005 SLAB STEEL , ' : NO

. TCB 7-27-2005" STRUCTURAL SLAB ' OK
MCwW 8-10-2005 UNDERFLOOR PLUMBING OK AND FLOOR JOIST
MCW 4-4-2006 REBAR, RET WALL, STAIRS : OK TO POUR, SEE PLANS

‘ v ’ - .. LOCATION

MCW 4-18-2006 . ROUGHS , FRAMING ' NO LEFT COREECTION LT
MCW 5-8-2006 '~ ROUGHS, FRAMING : OK _
MCW 5-24-2006 DRYWALL SCREW ' OK

HUO  6-28-2006 - EXT LATH ' OK



Item No.

Town of Athertoh

CITY COUNCIL STAFF REPORT

' TO: HONORABLE MAYOR AND CITY COUNCIL
FROM: = JOHN P. JOHNS, FINANCE DIRECTOR
DATE: FOR THE MEETING OF OCTOBER 18™8 2006

'SUBJECT: PHASE III BUILDING DEPARTMENT AUDIT REPORT

RECOMMENDATION:

Aecept the findings and reéommendations contained within the Phase IIT of the Building
- Department permit and processes audit.

INTROBUCTION:

Atthe regularly scheduled meeting of August 16™, 2006 the Clty Council directed staff to
. proceed with Phase III of the Building Department Permit and Process Audit.

In accordance with the project plan approved by the C1ty Council, the scope and objectives of
this Phase 111 audit were as follows: :

. To identify exceptiohs in building pemﬁt files for the purpose of identifying systematie
deficiencies within the Building Department’s plan check, penmt issuance and building
mspectlon processes; and,

e To 1dent1fy and recommend improvements in the Building Department’s business and
recordkeeping practices to enhance organizational effectiveness.

exusir | pal OF \@



To accomplish these objectives, audit staff implemented a five-part audit program consisting of
the following tasks and activities:

e & ¢ ¢ o

Assessment of physical and electronic recordkeeping systems;
Risk assessment and selection of building permit files for review;
Substantive testing of building permit files;

Additional inquiries and physical observation; and,
Commuhicating the results of the review.

Transmitted herewith is a report that documents the findings and recommendations of audit

staff.

Scope of reporting and additional considerations

In presenting the proposed audit program to thé ‘City Council, audit staff recommended
performing an analytic review of the data contained within the Building Department’s
computerized permit tracking system: Based-upon-the-results-of this analytic reviewand-based
upon other information, staff had also proposed selecting between 40 and 60 building
department files for substantive testing.

The purpose of the substantive testing was to:

Identify exceptions within the Bulldmg Department files that suggested non-compliance
with established policies and local building and zoning ordinances;

Ascertain whether such exceptions (if any) occurred on a recurring basis and were
indicative of deficiencies in the Department’s operations that were systematic in nature;
and,

Formulate the basis for recommending improvements wrthm the Bulldmg Department’s
recordkeeping systems and/or business practices to increase the level of assurance that
the Building Department was effective in performing its designated function. -

In performing the fieldwork on this audit, staff encountered certain circumstances which
affected the manner in which the audit was conducted and the level of resources required to

complete the audit. Most notably:

Through an extraction of the data contained within the Department’s computerized
permit tracking system, audit staff was.able-to.generate-a-substantial-volume .of
information which was useful in assessing both the integrity and reliability of
Department’s business practices and recordkeeping systems. Such information was of
much greater use in identifying opportunities for improvement and in formulating the
basis for audit recommendations than had been anticipated.

The Department’s physical records, particularly those contained on microfiche format,
had not been preserved in an orderly fashion. As a result, audit staff concluded that an
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extensive examination of a Iargé number of files would be highly labor intensive and
would yield little if any additional msxght than would performing less extensive

substantive testing.

Accordingly, audit staff pérformed a limited review of 48 permit files, 1nstéad of the
comprehensive review of between 40 to and 60 files that had been planned originally.
Consequently, audit staff was able complete this audit in approximately 200 hours or 120 fewer

hours than the 320 hours that had been budgeted.

in_communicating the scope and objectives-ofsthe-audit-the-Eity-Council-was-advised-ofithie
following scope limitations: : _

- Despite the limited size of our sample, audit staff would not be able to render a definitive
judgment as to whether a particular project had in fact met all of the building and zoning

requlrements applicable; and,
o The audit was not connected with any personnel investigation.

Phases I and II of the Building Department permit and procéss audit identified a number of
weaknesses in the Department’s physical and electronic recordkeeping systems. Audit staff -
therefore recommended that planning for a new permit tracking system be initiated immediately.

At the regularly scheduled meeting of the City Council on August 16®, 2006, the Council
expressed a'strong desire to obtain information that would be useful to the Building Department
in implementing a new permit tracking system. Pursuant to the City Council’s instructions, we
have included information within the body of this report that is intended to be useful in the.
Department’s modernization efforts. However, the findings and recommendations within this
report extend beyond needed improvements in the_Bmldmg Department’s physical and

_ elcctromc recordkeeping systems, notably:

e Administrative controls over the permit intake and plan check process;
¢ Ensuring compliance with building codes and administrative requirements dunng the
project construction and close-out phases; and, :
s The level of discretion afforded to a local Bulldmg Ofﬁual in mterpretmg the building

- code and zoning ordinances.

Accordingly, this internal audit report includes recommendations that, in addition to improving
recordkeepmg systems, are intended to provide greater assurance that the Town’s bulldmg and
zoning ordinances are enforced fully and equitably. :

FISCAL IMPACT:

Acceptance of the attached report is not anticipated to affect appropriation requirements or
estimated revenues.
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Prepared By:
Jobn P. Johns
Finance Director
Attachment III: " Phase ITII Audit Report Findings and Recommendations |



Finding 1: - The lack of administrative controls over thie plan check and permitissuance
process has hampered the Building Department’s ability to ensure that a
construction project is in conformity with applicable building and zoning
ordinances prior to the release of a building permit.

Prior to allowing construction to proceed on major remodeliug, additions to residential
structures and new residences, an applicant is required to submit a complete set of plans to the

Building Department for review by a qualified plan checker.
Elements required of the applicant’s plans include:

e A site plan identifying the location, size and purpose of aIl proposed structures and
geographic location of the proposed project;

A grading and drainage plan that identifies any and all movement of earth;

A topographic survey; :

Electrical, mechanical and plumbing plans; '
A graphic depiction of the exterior of the building at certain compass points; -
Detailed structural plans and supporting calculations; and,

A depiction of the interior of the building identifying the purpose and locatlons of rooms
and fixtures within the structure :

L, & & @ o o o

Inreviewing the proposed plans, the re-sponsibility, of the plan checker is to ensure that the
proposed construction conforms to all applicable requirements within chapters 15 and 17 of the
Atherton Municipal Code. Significant project elements subject to plan review include: '

o . Building height and setbacks;
e Floor area coverage; and,
° Comphance with state building code requlrements adopted by the Town..

- Upon completion of the initial plan review; itis a standard practice for the plan reviewer to
provide a list of changes that are necessary in order for the proposed project to be in compliance
with applicable building codes and zoning regulations. This is commonly communicated in the
form of plan review notes as well as comments and suggestions noted in penc11 on the plan

| itself.

In conducting our assessment of the plan review process, we performed the following activities

¢ Randomly selected several plans—on"actlve construction projects along with the files
" associated therewith; ‘

e Obtained and reviewed all documentation available from the Department which would
. Indicate:



®

-. The procedures used and evaluative criteria applied by plan review staff; and,
- The manner in which the results of the plan review were commumcated to the

applicant.

Performed follow-up inquiries of plan review and supervisory staff as ﬁecessary.

Based upon the activities described above; audit staff identified the following weaknesses in the

®

~ plan review process.

The Building Department does not have a current and complete set of instructions for
plan reviewers to follow in conducting plan reviews. As a result uncertainty exists
among plan reviewers as to the extent to which local building and zoning ordinances
apply. As an example, the most recent document available for plan reviewers to use as a
guide in evaluating conformity with the Town’s zoning ordinances was created in 1995
and most recently updated in 2002. -

The Department has not established a standard template for plan reviewers to use as a
guide in reporting upon the results of a plan review to the applicant. As a result, the
Department is unable to ensure that plan check comments provided to applicants

" constitute a thorough and objective review of the plans and that reporting protocols are
consistently followed by plan check staff. Additionally, the lack of a standard template
makes it more difficult to verify that subséquent iterations of plans submitted by the
applicant were fully responsive to the concerns of plan review staff. X

There is an absence of a commonly accepted process for documenting the approval of
the plans upon completion of the plan review. As a result it is difficult, if not impossible
to confirm that approval had been granted by a duly qualified and properly authorized
Building Department employee. Based upon a physical examination of several approved

) plan sets, audit staff identified three different methods used to document plan check

approval:

- Useofa stamp alone
- 'Use of a stamp combined with the plan checker’s initials; and ‘
- Use of a stamp, combined with clerical staff’s initials in the name of a plan reviewer.

The lack of sufficient competent evidence that plans have been subject to a thorough and
complete review prior to release of such-plans-by-the-Building Department has been further
compounded by what appears to have been an informal authority granted to Building
Department clerical staff to sign building:permits-in-the-name-of-plan-reviewers who-had
performed the plan review. :

Recommendations

To improve the overall integrity of the permit intake and plan review process, the Building
Department should: ‘
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- e Update and disseminate to plan check staff standardized plan review instructions based
upon the current building and zoning code;

~ e Prepare a plan review template for the purpose of documenting the results of plan .
reviews to building permit applicants and to ensure consistency amongst reviewers in
communicating the results of said planreviews;and,

e Instruct plan review staff to initial plans and to sign permits themselves rather than to |
rely upon clerical staff to perform such recordkeeping functions on behalf of plan review

staff

Finding 2:  The Building Department does not have a complete or accurate accounting
- of events that have transpired subsequent to the issuance of a building -
permit. As a result, the Department is unable to demonstrate that it has been
effective in ensuring compliance with chapters 15 and 17 of the Atherton
Municipal Code during the project construction and close-out phases.

The Bulldmg Department’s electronic and physical records contain in excess of 34,000 entries
dating back to as early as 1941. This repository of information is essential in demonstrating that
improvements to real property have been conducted in accordance with an approved set of plans
- and that a host of admmlstratwe requirements associated with the construction proj ect have been

adhered to.

In examining the Department’s reliability and completeness of the Department’s accounting of
“events during the project constructlon and close-out phases, we performed the following

activities:

. Extracted and analyzed data pertaining to construction projects that had been in an active
status during calendar years 2000 through 2006;

o Selected for follow-up review 48 building permit files which appeared to be problematic
based upon the results of the analysis-of the permit tracking system data; and,

. Performed inquiries of Bulldmg Depamnentpersonnel “for-the- purpose of' obtammg
explanations for the apparent exceptions found within the Department’s physical and

eléctronic records.

Based upon the activities described above, we identified a number of weaknesses in the
Department’s business and recordkeeping practices that have adversely affected the ability of
the Department to effectively enforce Chapters 15 and 17 of the Atherton Municipal Code once
construcﬁon has been allowed to proceed



These problesns are described as follows:

Contrary:to established policy, the Department has routinely scheduled inspections on
construction projects without having ensured that certain administrative requirements have been
met. For example, a detailed review of six projects that were either in the advanced stages of
construction or that had been completed found only one file contammg evidence of having

satisfied all of the followmg requirements:

e Certification of compliance height limitations and minim setbackre.quirements;“

e Payment of school impact fees; and,
o Signed and notarized landscape screening agreements.

According to the Department’s longstanding policy, an inspection by a building inspector is
required within each 180-day period for the permit to remain active. Additionally Departmental
~ policy indicates that permits for which there have been no 1nspect10ns in 12 months may need to
be resubmitted. However, an analytic review of permits issued since calendar year 2000 '
indicates that this policy is not being enforced. For example, the Department’s permit tracking
system lists & total of 537 permits are currently listed in an active status for which an mspectlon

has not been performed for 12 months or more.

_ There isno ongoing analytic review of the information‘ contained within the Department’s
permit tracking system to ensure that the information contained within the electronic database
- accurately reflects the status of the project. Based upon a sample of 46 permit files for which no
inspections had been performed during the past 12 months, staff identified 33 permit files for

which the Department no longer maintained a physical record. Of these 33 files, the senior

‘building inspector was unable to determine the status of the project for 17 of these records.
Additionally, nine of the 33 projects listed as active in the Department’s permit tracking system

- had been issued a certificate of occupancy and therefore should have been identified as having

been closed-out

The Department does not perform a final review of its building permit files prior to project
close-out. Additionally, the Department has not retained the field inspection reports within the
permanent record. A result audit staff identified 36 projects that had been finalized despite the |
fact that the final entry in the record indicated that inspections were either incomplete or had

resulted in an unsatxsfactory condition,

Recomm‘-endaﬁons:

To ensure that construction projects conform to all applicable building and zoning codes dunng
the construction and project close-out phases, the Bu11d1ng Department should:

° Adhere to its standard practice of requiring that certain administrative requirements be
met prior to the scheduling of interim and final inspections;



R

e Through the use of a project close-out checklist provide an objective means of verifying
that all project requirements have been met prior to the release of a ccrtlﬁcate of

occupancy; and,

e Ensure that both a project close-out-checklist-and-copies of field inspection reports are
retained within the permanent record. : :

Finding3 - The Building Department’s permit tracking system (Q&A) lacks the
features and functions to adequately support the Building Department’s
business objectives. Additionally, since much of the data contained within
Q&A is unreliable, validating and converting data contained within Q&A to
a new permit tracking system will add significantly to system replacement

costs.

* In conducting this review, audit staff evaluated the features, functions and capabilities of the
Department’s permit tracking system. The evaluative cntena applied by audit staff were as -

. follows:

Rehablhty input controls, edit functions and other checks and balances should be in place to
minimize the potential for errors. '

Functionality— data collection activities and transactions processes should be automafed to the
maximum extent possible. In particular redundant or overly labor-intensive data collection

activities should be avoided.

' Access:blhty' standard and ad-hoc reports should be either readily available or easy to produce
in order to facilitate workload planning-and-to ass1stmanagementm evaluating-organizational of

organizational effec’uveness

' Verifiab‘ility evidence within the physical or electronic record should document thata
transaction has been executed according to established procedures and by a properly authorized

individual.
In conducting this review, audit staff:

e Examined the format, content and structure of the database used by the Department to

record and track building activity;
e Performed inquiries of Building Department staff as to the intended and actual

application of the permit tracking system; and, -
e Attempted to acquire any documentation which would describe the features, functions

and capabilities of the permit tracking system.

Based upon these activities audit staff determined that Q&A lacks both the features and
functions to adequately support the Building Department’s core business processes.
9



Addltlonally Q&A Jacks a reporting capablhty that can effectxvely support management’
planning and analysis funct1ons

'I‘o assist the Building Department in planning for a new system, audit staff has prepared a table
that identifies a number of features and functions that are currently unavailable within Q&A. and
that arc\Warr"anted for consideration in the design of a new system. This list is not intended to a
be comprehensive or complete definition of system requirements, rather it is intended to support
the preparation of a business case for a new system and to help define the scope and objectives

~of a permit tracking system replacement project.

Dabassq Design

Ab111ty to mcorporate all pertinent information including project
parameters and inspection results within a single record.

Utilization of relational rather than a flat file database format,
thereby enabling staff to access and update records properties
based upon multiple parameters and at various stages in the permit
life-cycle.

Security

| Identity-based user access tree that limits access to features and

functions consistent with the user’s job classification.

Implemexi’t‘ation of an audit trail.

| Workflow Management

Generation of sequentially numbered umque record locators for
each permit. -

Ability to incorporate of results of plan review activities.
Remote capture of field inspection results.

Generation of certificates of occupancy upon project close-out.

Decision Support

Generation of standard and ad hoc reports that provide useful
information on the productivity and organizational effectiveness
including but not limited to:
e Plan check turnaround times;
e Complaint tracking/incident reporting; and,
» Number and duration of field inspections conducted by
building inspectors.

In addition, audit staff has prepared a brief deséription of the major tasks that the Building
Department should consider including within the scope of its permit tracking system
modernization efforts. These tasks are outlined as follows:

10



;».Pm]ect hase : P
| Requirements’ defimtlon and evaluatlon of
| solution alternatives

‘ 'Deﬁne features and funcuons needed ina new

system.

" Vendor selection

Preparation of a request for proposal (RFP) for
software and system implementation support
services (if off-the-shelf software is
purchased) or software design services (if a
custom solution is to be created).

Implementahon and acceptance testlng

Installing new software on the network

Data migration

Converting and hosting legacy data to the new

i

-application

Durmg the course of this Phase ITL.auditsa-number-of-problems=were-identified swith-the-manner
in which data within Q&A was bemg maintained, these-include:

e An absence of data entry controls which are designed to reduce the likelihood of records
being entered into the system with either invalid or incomplete data;

e A lack of access controls or physical security surrounding the system that would prevent
individuals Who are not properly authorized from altenng the records; :

¢ A limitation on the size of the fields designed to capture the results of field mspections
necessitating the creation of duphcate records containing a second inspection screen for

the purpose of capturing inspection data on complex projects

o An absence of an audit trail which would enable a supervisor to verify entries to thc
system were propetly authorized and du]y recorded; and, :

s A lack of an exception reportmg capab111ty to identify files that are indicative of non-
comphance with estabhshed business rules. :

- The following table presents the results of our analysis of the data WithinQ&A indicating the
exception noted, exception frequency and apparent underlying cause. ,

11
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ack of data entry

Invalid permit numbers
: -~|-controls-within-permit-
tracking system
Duplicate records 314 ‘Inability of permit
‘ tracking system to
accommodate number of
inspections resulting in a
need to create a second
permit record for -

‘ . : : complex properties.
Unaccounted for gaps in permit | 684 Insufficient controls over
sequence numbers {pre=printed permit card

, stock
Expired permlts hsted in active | 537 Absence of a systematic
status method to identify and
follow-up on inactive
. : projects

-Total exceptions 1,560

Total Records Analyzed 6,647

Exceptions as a percent of 23%

Records Analyzed

Given the significant nymber of excepﬁons identified within Q&A, it will be necessary to
perform an extensive effort to audit and correct the entries in the current system prior to
- migrating such data to a new system. Such an effort is likely to add substantxally to the

* acquisition costs of a new system.

Recdmmendation

To ensure that a new permit tracking system effectively supports the Building Department’s
business process and management reporting capability, the Building Department should
- implement a phased approach to its system .neplacement_ eﬁfort.that.includes:

o A careful and dehberate assessment of the funct1onal requirements for a new system;

and,

s An intensive data effort to rectlfy errors within the current permit tracking system prior

to migrating such data to a new permit tracking system.

12
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Finding4: By relying upon discretionary powers afforded to the Chief Building
- Official, the Building Departmeiit has allowed residential construction to
proceed that does not conform to the intent, if not the letter, of chapter’s 15
and 17 of the Atherton—Mumclpal-Code“-

Introduction

Chapter 15 the Atherton Municipal Code contains the body of ordinances which regulate

. building activity within the Town of Atherton. Pursuant to Section 15.04 and 15.20 of the

Atherton Municipal Code, the local building official is granted discretion in interpreting local
ordinances concerning residential construction.

Chapter 17 of the Atherton Municipal Code contains the body of ordinances which is intended
to ensure that construction within the geographic boundaries of the Town conforms to the
General Plan. Although Chapter 17 constitutes a separate body of regulations, it has been
generally accepted within the Town that the discretionary authority granted to the Chief
Building Official pursuant to Sections 15.04 and 15.20 of the Atherton Municipal Code apphes

to zomng ordinances as well.

‘During the course of this Phase III audit, a number of construction projects came to the attention

of audit staff which suggested that either the former Building Official or his designees had
allowed construction to proceed that did not conform to the intent if not the letter of one or more
key provisions within chapters 15 and 17 of the Atherton Municipal Code, notably: -

e Height and setback limitations;
* Size, configuration and location on accessory structures; and,
e Permit expiration provisions.

As indicated in staff’s August 16 memorandum to the City Council, this audit was not intended -
to render a definitive judgment as to whether specific properties were in compliance with the
Atherton Municipal Code. However, based upon an examination of physical and electronic
records and based upon a visual inspection of selected construction sites, audit staff did
encounter four projects which were problematic in a number of respects. Of these four projects,
three are in an active permit status and have been referred to the City Attorney and the Bulldmg

Ofﬁ01a1 fora determmatlon as to the appropnate_dlsposmon

This observation suggests that the Town’s current organizational structure lacks sufficient
checks and balances to ensure that the dlscretlonary authority granted to a Building Official is

" not apphed impropertly.

For this reason audit staff believes that it would be prudent for the Town to consider revising the
organizational structure of the Town to either:

e Elevate the status and extend the scope of responsibility of the Town Planner; or,

13



e Incoiporate within the scope of responsibility of the Code Enforcement Officer to
_ investigate and make recommenddtions to the City* Miiiager onpossible viclations of the
Town’s building and zoning ordinances on permitted construction projects that are in
progress. .

The following is a description of the cases examined by audit staff.

Property A

Apparent violation: Allowance of an accessory structure with a basement outside of the

- buildable area.

At the regularly scheduled meeting of September 18™, 2002 the City Council approved
Ordinance Number 536, amending Section 17.36.190 of the Atherton Municipal Code. This
newly adopted ordinance had the effect of limiting the construction of basements to areas within
the bulldable area of a lot. The ordinance became effectwe on October 17%, 2002.

The apparent intent of the Ordmance 536 was to protect hentage trees on nelghbormg properties
that could be damaged as a result of excavation activity close to the property line.

In November, 2002 a homeowner approached the Building Department with tentative plans for
the construction of a guesthouse with a basement to.be located appreximately 12’ from the

owner’s property line and therefore outside of the main buildable area.

In response to the applicant’s 1n1t1a1 request for a permit, the Bulldmg Department adv1sed that,
pursuant to the adoption of Ordinance Number 536, the proposed structure was no longer
- permissible. In response to the Building Department’s instruction, the applicant’s attorney
submitted‘a letter to the Building Official requesting reconsideration of staff’s denial for a

permit for the following reasons:

‘e The applicant had been in consultation with the Building Department and had received
assurances from staff that the passage of an ordinance prohibiting the type of structure
- contemplated was unlikely in the near future.

‘e Having been given assurances from Building Department staff as to the permissibility of
the proposed structure, the property owner had invested a con51derable sum of money in

planning and desxgn serv1ces

e The wording of the ordinance adopted by Council was not entirely clear as to whether
the structure being proposed was in fact prohibited. :

Pursuant to the objections raised by the applicant’s attorney, the Building Official reversed the
decision of his staff to deny the issuance of a permit. According to the physical record, the plans
were reviewed and approved by the former Building Official personally and a permit was issued

to the apphcant in December of 2002.
14



Based upon discussions with the City Attorney and the Town Planner, the action taken by the
former Building Official was made without their consultation or consent.

PropertyB .
Apparenﬁ:t?iolation(s): Building height and floor area in excess of maximum allowable

In early 12005, the Building Department received an application and plans to construct a three
story residence with a detached garage on a heavily sloped lot in west Atherton. ,

Pursuant to a first review of the plans submittedmfor‘th&subject property, the Building
Department followed its standard practice in determining the average natural grade of the site
for the purpose of calculating the maximumsbuilding-height-Fhe-Building=Pepartment’s
standardipractice for determining average nmatural-graderepresented a slight departure from that
prescribed in the section 17.08.052 of the Atherton Municipal Code. However, the result of the
Department’s calculation was consistent with that of an independent engineer retained by the
Town after the fact to independently calculate average natural grade in strict accordance w1th

the provmons of the Code.

The Building Department’s determination of the height of the proposed elevation resulted in a
calculated building height, as measured by the elevation of the highest point of the roofline of
the propesed:structure minus the average natural grade, to be 31°. As such the Building

Department determined that the height of the proposed structure was one foot in excess of the.

" maximum allowable building helght

~ Inrebuttal to the Building Dcpartment‘s plan review comments, the applicant's engineer
proposed a determination of average natural grade at approximately one and one-half feet higher
than that determined by the Building Department. Under the applicant’s proposed average
natural grade calculation, the distance between the uppermost point.on the roof and the floor of
the building (as determined by average natural grade) would be 29° 6” or one-half foot less than
the 30’ maximum. However, the approach used by the applicant's engineer to render its -
determination of average natural grade constituted a significant departure from both that
prescribed in section 17.08.052 of Atherton Municipal Code and from the Building
Department’s established practice. (Rather than calculate average natural gradé based upon an
- average of the high and low points within footprint of the Building, the apphcant used no fewer
than 30 data points located along the petimeter of the foundation).

Based ,upon discussions with the initial plan reviewer, it appears as though the former Building
Official accepted the applicant's assertion of average natural grade even though the approach
used by: the applicant was inconsistent with both the letter of the Atherton Municipal Code and

the Department’s longstanding practice.
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Audit staff also asked the Building Department to re-calculate the squaré footage of the main
residence and detached garage and to compare the total square footage of the residence with the
maximum floor area ratio as prescnbed in the Atherton Municipal Code. (18% of total floor

area).

In re-calculating the floor area of the subject prop'erty,‘ Building Department staff determined
that the original calculation as approved by the former Building Official did not include
significant elements of the proposed project, notably a 1,100 square foot detached garage and a

3,217 square foot basement.

Based upon a subsequent analysis of the-plans-and-permit files, the exclusion of the detached
garage appears to have been an oversight on the part of plan check review personnel due to the
fact that it had been issued under a-separatesstructure=However;-the-Building-Bepartment’s:
exclusion of the basement for the purpose of floor area ratio calculations was improper due to
the following circumstances: _

e Asindicated on the plans, the basement was included in the floor area calculations as
provided by the project architects; and,

o The basement has been designed so that it stands in excess of 2’ above the average
-natural grade of the building site. As a result, Section 17.08.054 of the Atherton
Municipal requires the basement to be included as floor area for the purpose of
calculating maxxmum floor area.

When including the basement the detached garagé and other project elements, the floor area of
the property amounts to approximately 2,500 square feet in excess of the maximum ﬂoor area
allowable for the size of the lot upon which it has been built.

Property C
Apparent Violation: Construction initiated on expired building permit.

In early 2002, the Building Department issued a pefmit for an accessory structure with a
basement. The size of the structure, including the basement was approx1mately 1,100 square

feet.

As indicated on the face of the building permit, the applicant was notified of provisions within
the California Uniform Building Code which render the permit null and void if construction is
not initiated within 180 days from the date the permit is issued or if construction is suspended
for 180 days or more. (A permit may be granted a one-time extension of 180 days upon written
approval from a building official however.) As such the maximum amount of time for which a
permit may remain valid without the initiation of construction on the project is 360 days.

Despite thé provisions in state law, the Building Department maintained the permit in an active
status until the time the applicant initiated construction on the project in May, 2005. Hence the



Bulldmg Department allowed the permit to remain act1ve for more than 24 months beyond the
maxnnum tlme frame allowed by statute » .

) ejnmg two ‘years the Council approved two changes to the Town’s building and
zoning 6rdinances which had the effect on rendering the structure approved by the Building

Department #o be non-conforming, including:

e A prohlbmon on basements under accessory structurés outside the buildable area; and,
e A requirement that fire sprinkler systems be installed on new construction with
basements in excess of 250 square feet.

- In revievtkiﬁg the subject property with the building inspector who' performed inspections on the

subject property, the employee. acknowledged that the structure did not conform to the current
building-code but indicated that that he had rehed upon the authority of the Chief Building
Ofﬁcml to allow the construction.

Property D:
Apparent vzolatzon Improper reinstatement 'of an expired permit

In February 1978 the Building Department issued a permit to construct a new single famlly
residence:; The permitted value of the structure amounted to approximately $170,000 and was
issued to an individual who was acting as_hls-own-contractor

Accordmg to the Building Depantment_s_tecords,_cmstmctlon,ensued_on_the -project for 17
years, a rate of progress that was unsatisfactory to- beth the Bulldmg Department’s ﬁeld

'mspectors and to neighboring res1dents

Cltmg the intermittent pace of construction as a concern, oné enfry to the Department’s
inspection logs indicated that the residence had been allowed to remain exposed to the elements
for an extended period of time. As a result, the inspection log indicated that instead of having
made any substantial progress on the project, the work being mspected appeared to be hmlted to
repairing weather-related damage that had occurred since the previous inspection. -

.In 1995, the lon'g.standing presence of a partially completedv structure combined with an

accumuléiti‘on of unsightly construction related debris-prompted neighboring residents to retain
an attorney.and to demand that the City Manager declare the construcuon projecta nulsance
pursuant to Chapter 8 of the Atherton Municipal Code

The Clty Manager then consulted with the newly appointed Building Offlcxal at the time as to
what if any action should be taken with respect to the subject property. In response, the Building
Official advised the City Manager that, since the City was unable to demonstrate that the ~
property owner had ceased construction for a period of 180 days or more, the Building Official
was of the opinion that the builder still had an active permit. The Building Official also advised
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the City Manager that, based upon discussions with the owner-builder of the property, he was
confident that construction on property would be completed within a reasonable time frame.

Subsequént to the Building Official’s preparation 6f his 1995 memorandum to the City
Manager, the file for the subject residence was sent off to be reproduced on Microfiche and the
original documentation destroyed. Additionally; based-uponanexaminationof the Building
Department’s permit trackmg system, the electronic record associated with the project was

* deleted at'some point in time between calendar years 1995 and 2002, only to be recreated
between ¢alendar years 2002 and 2004. Additionally, there is no indication in either the physical
or electronic records of any 1nspect10n activity having occurred at the job site until calendar year

2005.

These observations suggest that at some point in time between 1995 and 2002 the Building
Department considered the project to have been abandoned, only to reactivate the file between

2002 and 2005.

A physical inispection of the property in September, 2006 combined with an examination of the
San Mateo County Assessor’s tax roll indicates that the property continues to remain in a work—
m-progress stage 29 years after the time the permit was issued.

Recommendatmn.

To provide greater assurance that both the letter and intent of the Town’s building and zoning
ordinances are enforced, the City Manager, in consultatlon with the.City Counc11 should

cons1der

® Grantmg the Town Planner a status-equivalent to that of the Building Official and vest
within the Towr Planner the authority to 1nte1pret and enforce Chapter 17 of the '
Atherton Municipal Code; or,

e Empower the code enforcement officer to review of permitted projects currently under
construction and to take actions as necessary to ensure that such projects comply with
Chapters 15 and 17 of the Atherton Municipal Code. =
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- FAR Analysis for 94 Tallwood Court

1. Although the basement area is set forth on the cover sheet of the pér‘mit set of
plans (attachment 1), the basement was not included in the floor area pursuant to

~ applicable Town ordinances (which exclude basements from floor area).” See plan

check comments for the FAR analysis which excludes the basement (attachment 2).

2. In Tim Wulff’s “Plan Review 94 Tallwood Court” dated September 27, 2006
(attachment 3), which was prepared in response to a request from John Johns of the
Finance Department, the basement is included in the floor area calculations with no
explanation for such inclusion. It appears the basement was included because it was
“submitted” in the plans as described above. Mr. Wulff concludes the residence
exceeds maximum permitted FAR by 1,902 square feet, but this results solely from
the inclusion of the basement area of 3,544 square feet.

3. The average natural grade accepted by the Town for the building permit was
351.1°. Section 17.08.054 of the Atherton Municipal Code defines a basement as the
story below the finished floor of the first story of a building that is at no point in
excess of two feet above the surrounding average natural grade. This means the
maximum height of the basement should not exceed 353.1°. ‘




RESOLUTION NO. 03-19 .

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON
AMENDING RESOLUTION NO. 00-13 BY MODIFYING FEES FOR SERVICES
RELATED TO BUILDING AND PLANNING AND CONFIRMING EXISTING
PRACTICE REGARDING BUILDING PERMIT VALUATIONS

WHEREAS, thé City Council of the Town of Atherton finds it necessary to amend the
current fee schedule for fees for certain planmng and building related services last
adjusted May 17, 2000; and

WHEREAS, the Town has analyzed the costs associated with providing fee-based
activities related to certain building and planning activities;

WHEREAS, adjustments are warranted in the level and structure of certain fees to
ensure that activities relating to building and planning continue to be self-supporting;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
TOWN OF ATHERTON, CALIFORNIA, that fees relating to building and planmng
be established, adjusted, and confirmed as set forth below:

EXISTING FEES
Activity Current Fee Adjusted to:
Fee

Conditional use permits | $750 Actual Cost, $750 initial non- refundable deposit

Variances 750 Actual Cost, $750 initial non- refundable deposit

Front-Rear Yard Re- . Actua] Cost, $750 initial non- refundable deposit -

designation 750 ‘ o

Zoning Exception 750 Actual Cost, $750 initial non- refundable deposit

Reviews ’ , o A '

Appeals ' 500 Actual Cost, $750 initial non- refundable deposit

Zoning Ordinance 1 900 Actual Cost, $750 initial non- refundable deposit

Amendment ‘ :

Environmental 400 Actual Cost, $750 initial non- refundable deposit

Assessment ' : ‘ :
. School Master Plan 400 Actual Cost, $750 initial non- refundable deposit

BUILDING PERMIT FEES

In determining the permitted value of construction, the Bu11d1ng Department uses either
-a standard factor of $250 per square foot or the actual cost of the new construction based
upon contract documents provided by a homeowner. The latter approach is justified in
circumstances such as a gazebo, garage or similar type of structure that is not of the same

complexity as a main buildin
p g.
ot
Resolution No. 03-19 Eﬁ‘é ié*, %? \/

Adopted September 17, 2003 . \}
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NEW FEES

Activity ‘ Fee Established at:

School Master Plan Actual Cost, $750 initial non- refundable deposit
Reviews : '

After-hours construction | $350

permits

AND BE IT FURTHER RESOLVED that if any section, subsection, sentence, clause,
phrase, or portion of this resolution or the application thereof to any person or
circumstances is for any reason held invalid or unconstitutional by any court of
competent jurisdiction, such portion shall be deemed a separate, distinct and independent
provision and such holding shall not affect the validity of the remaining portions hereof
nor other applications of the resolution which can be given effect without the invalid
provision or application, and to this end the provisions of thls resolution are declared to
‘be severable.

AND BE IT FURTHER RESOLVED that except as arnended here, Resolu’uon 00-13
continues to remain in full force and effect.

- [ HEREBY CERTIFY that the foregoing Resolution was regularly introduced and
adopted at a Regular Meeting of the City Council of the Town of Atherton held on the
1 7”’ day of September, 2003 by the followzng roll call vote:

'Ayes: 5 Councilmembers: McKezthen Marsala Carlson, Conwell, Janz
Noes: 0 Councilmembers: . '
Absent: 0 Councilmembers: -

Abstain: 0 Councilmembers:

James R. Janz, Mayor

v Town of Atherton
ATTEST:
- Sharon Barker, City Clerk

APPROVED AS TO FORM:

Marc G. Hynes, City Attorney

ET\f PG Z OF
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Resolution No. 03-19
Adopted September 17, 2003
Page 2 of 2



William D. Ross Law Offices of
Kypros G. Hostetter

Jose_ph Bakshandeh William D, ROSS
Karin A. Briggs A Professional Corporation
520 South Grand Avenue, Suite 300
Los Angeles, CA 90071-2610
Telephone: (213) 892-1592
Facsimile: (213) 892-1519

MAR 23 2007

= £3 ’—HTON
TO WNO AT Hhﬂ, NT

R March 19, 2007
BUILDING DE nd

VIA ELECTRONIC TRANSMISSION,
CERTIFIED MAIL - RETURN RECEIPT
REQUESTED & FACSIMILE

Palo Alto Office:

400 Lambert Street

Palo Alto, California 94306
Telephone: (650) 843-8080
Facsimile: (650) 843-8093

File No.: 457/3

mwasmann@ci.atherton.ca.us & (650) 614-1224 ' khamilton@ci.atherton.ca.us & (650) 688-6528
Mr. Michael Wasmann Ms. Kathi Hamilton, Acting City Clerk
Town of Atherton Head Bu11d1ng Town of Atherton

Official , , 91 Ashfield Road

93 Station Lane . : “Atherton, CA 94027

Atherton, CA 94027

’Re: Appeal, Notice of Nuisance and Abatement Order Dated Mareir '9, 2007

Dear‘Mr. Wasmann and Ms. Hamilton:

This office represents the owners of improved real property within the Town of
Atherton (“Town™); 94 Tallwood Court (the “Property™), Charles W. King, III and Leslie A.

King, Trustees, of the KCP Trust dated March 19, 2004 (the “Owners”).

This communication responds to the Town Notice of Nuisance and Abatement Order
(the “Abatement Order”) dated March 9, 2007 sent by regular mail to the Owners with
respect to the approved construction of a single- famlly residence (the “Project”) on the

» Property

This appeal, is without any waiver of any vested rights status of the Owners to the
immediate Final Inspection and a Certificate of Occupancy for the smgle-famﬂy residence

and its use.

G:\457.003\LTR\Wasmann (Appeal) 031407.wpd



Mr. Michael Wasmann -

Town of Atherton Head Building Official
Ms. Kathi Hamilton, Acting City Clerk
March 19, 2007

Page 2

Further, the appeal of the Abatement Order is being pursued recognizing the futility
of such an appeal because of past actions of the Town Council which disregarded applicable
facts, including the administrative past practice of the Town and that the completion of the
Owners’ single-family residence has been accomplished in reliance upon representations and
approvals of the Town including sequential Town Building Officials upon which they were
entitled to rely.

Because of the previous Council review of the Project and the lack of any established -
procedures concerning the appeal’, the Owners request all docuimentation of the procedures
for the appeal as well as a written statement of what burden of proof would be applicable to
the appeal.

Assuming that a burden of proof could be found to be applicable and established, it
- is unclear how the Council could meet standards of impartiality given their prior
consideration of the matter ad a lack of objectivity of review in view of their vested right
status and the past approvals of the Town and Town Bulldmg Officials for development,
occupancy and use of the Property.

Among other things, this request is made under the provisioné ofthe California Public
Records Act (Government Code section 6250 ef seq.). .

Very truly yours,

,A//e‘%%z%

W1111am D. Ross

WDR:mgl

cc:  Charles W. King, III - , RECEIVED
Michael Weed, Esq. '
Marc Hynes, Esq. N MAR 2 3 2007

TOWN OF ATHERTON
BUILDING DEPARTMENT

'Atherton Municipal Code section 8.20.090 does not incorporate the provisions of
Chapter 17.64 dealing with appeals to the City Council and even if it did, given the prior
review of the Project what would be the applicable burden of proof.

G:M57.003\LTR\Wasmann (Appeal) 03 1407.wpd



William D. Ross . Law Offices of
Kypros G. Hostetter o
~ Joseph Bakshandeh Wlll]am D ) ROSS

Karin A. Briggs S ; s
- A Professional Corporation

520 South Grand Avenue, Suite 300
Los Angeles, CA 90071-2610
Telephone: (213) 892-1592
Facsimile: (213) 892-1519

March 23, 2007

VIA ELECTRONIC T RANSMISSION &
CERTIFIED MAIL, RETURN RECEIPT REQUESTED

Ms. Kathi Hamilton, Acting City Clerk
Town of Atherton

91 Ashfield Road

Atherton, CA 94027

Palo Alto Office:

) 400 Lambert Street
Palo Alto, California 94306
Telephone: (650) 843-8080

TFacsimile: (650) 843-8093

File No.: 457/3

Re: Chm rles W. King, 1II and Leslie King v. Town of Atherton, et dl | San.Matec;
Superior Court Case No. CIV 461513; Communication of Marc Hynes dated

March 20, 2007

Dear Ms. Hamilton:

Consistent with the above-referenced communication of the Town Attorney, Marc
- Hynes, please find enclosed a draft in the amount of $750.00 for the appeal of the March 9,
2007 Notice of Nuisance and Abatement letter directed to Charles W. King, IIT and Leslie
King with regard to a single-family home located at 94 Tallwood Court within the Town.

Please ensure that receipt of this appeal fee is acknowledged.
Very truly yours,
William D. Ross
WDR:lla

Enclosure
cc:  Mr. and Mrs. Charles King

G:457.003\LTR\City Clerk 032307.wpd
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LAW OFFICES OF WILLIAM D, RDSE
. A PROFESSIONAL CORPORATION : WELLS FARGO BANK, N.A.
213-892-1592 -16-24-1220
520 S. GRAND AVE., STE. 300
LOS ANGELES, CA 90071-2810

PAY Seven Hundred Fifty and 00/100 - - :
- ] - DATE : AMOUNT i
TOTHE t
. 03/23/07
ORDER OF TOWN OF ATHERTON - $750.00

Appeal of 3/9/07 Notice ,
0 ED':!EDH’_ b2 20002, 712078L3552L0

LAW OFFICES OF WILLIAM D. ROSS 208860

03/23/07 - " Appeal of March 9, 2007 o
Notice of Nuisance . 457/3 $.750.'OO'
and Abatement ‘

#7910




Item No. 28

Town of Atherton

CITY COUNCIL STAFF REPORT

TO: HONORABLE MAYOR AND CITY COUNCIL
WENDE C. PROTZMAN, INTERIM CITY MANAGER
FROM: LISA COSTA SANDERS, DEPUTY TOWN PLANNER
DATE: FOR THE CITY COUNCIL MEETING OF SEPTEMBER 19, 2007

SUBJECT: APPEAL OF THE DECISION OF THE PLANNING COMMISSION TO DENY
A HERITAGE TREE REMOVAL PERMIT AT 44 TUSCALOOSA

RECOMMENDATION:

Staff recommends that the City Council conduct the public hearing, deny the appeal and uphold the
decision of the Planning Commission to deny the heritage tree removal permit for the reasons
outlined in this report.

INTRODUCTION:

The subject site is approximately 59,242 square feet in area (over one acre) and is located at 44
Tuscaloosa Avenue between Austin Avenue and EI Camino Real. The property is the site of a new
single-family house (under construction), detached pool house, and pool. The applicant requested
approval to remove one heritage tree (a Quercus agrifolia, or Coast Live Oak). The Coast Live
Oak, referred to as #333, is located at the front center of the subject property.

The Planning Commission reviewed this item at its July 25, 2007, meeting. At that meeting,
Commissioners expressed concern with the removal citing no compelling reason to remove the tree
and that the tree has nice shape and should be retained. The Planning Commission voted 4-0 to
deny the request to remove the heritage Oak tree (minutes attached).

Notice of the Appeal and the City Council meeting in which it will be considered was mailed to
property owners within 500 feet of the subject site.



September 19, 2007 City Council Staff Report Page 2
Appeal — 44 Tuscaloosa, Heritage Tree Removal Permit

ANALYSIS:

Please review the attached staff report to the Planning Commission for project analysis and the memo
from the Town Arborist.

The applicants, in their letter of appeal, expresses concern that the failure of this tree could cause
significant damage to the house and possibly to its inhabitants or any onsite guests or workers. City
Attorney Marc Hynes has prepared a memo, as attached to this staff report, responding the applicants
claim that the Town would be held responsible for any damage should the tree fail.

Staff is not supportive of the removal request due to the condition and location of the tree. The tree is in
fair condition, is not located within the buildable area, and can be accommodated with the proposed
driveway and motor court. The tree is not in direct conflict with any site improvements and can be
preserved.

ALTERNATIVES:

The Council has the following options:
e Uphold the decision of the Planning Commission and deny the appeal, thereby denying the
request for a Heritage Tree Removal Permit.
e Approve the appeal and thereby approve a Heritage Tree Removal Permit to allow the removal
of one heritage tree as requested or as further amended by the Council.

FISCAL IMPACT:

All costs covering the processing of this application are paid for by the applicants.

ENVIRONMENTAL IMPACT:

The City Council has declared the removal of two or fewer trees to be less than significant
environmental impact and exempt from further CEQA review.

Prepared by: Approved by:
/s/ Lisa Costa Sanders

Lisa Costa Sanders Wendeé C. Protzman
Deputy Town Planner Interim City Manager

Attachments:

Draft Heritage Tree Removal Permit

Memo from Marc Hynes dated September 12, 2007

Letter of Appeal from Pietro Dova, dated August 2, 2007

Planning Commission Staff Report for the July 25, 2007 meeting with attachments
Minutes from the July 25, 2007 Planning Commission meeting

arLDdE



draft

TOWN OF ATHERTON
CITY COUNCIL
HERITAGE TREE REMOVAL PERMIT

THIS IS TO CERTIFY THAT the Atherton City Council at a regular meeting
thereof, held on Wednesday, September 19, 2007, did grant a Heritage Tree Removal
Permit to Pietro Dova pursuant to Atherton Municipal Code Section 8.10 to allow the
removal of one heritage tree at 44 Tuscaloosa Avenue (Assessor’s Parcel Number 070-
103-400). The Permit was approved subject to the following conditions:

1. Heritage tree removal shall be limited to one Oak tree identified as #333 as
shown on the plan prepared by Louis J. Marano, dated May 7, 2007. Any
substantive changes to the plans shall be reviewed by the Planning
Commission.

2. The applicant shall follow the recommendations in the arborist reports for the
preservation of all remaining trees on-site.

3. The replacement planting shall be a minimum of one 48 box size native oak
tree and one 36” box size native tree species to the satisfaction of the Town
Arborist and Building Official.

Lisa Costa Sanders,
Deputy Town Planner

Effective Date:
Atherton, CA
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August 2, 2007

City Council

Town of Atherton

91 Ashfield Road
Atherton, CA 94027-3896

RE: 44 Tuscaloosa Avenue
Appeal of July 25, 2007 Planning Commission decision to deny application
for heritage tree removal.

| applied to the Planning Commission to remove tree #333 at 44 Tuscaloosa.
This tree, located in close proximity to the front fagade of my house, currently
under construction, has been found by Karl Murphy of Econo Tree Service to
have several defects that together produce a potential hazard and increase the
likelihood of tree failure. Town staff and the planning commission did not
approve my request, based on conclusions that the tree is notin a buildable area
and not in direct conflict with proposed site improvements. My concern,
however, is that the failure of this tree could cause significant damage to the
house, and possibly to its inhabitants or any onsite guests or workers.

| would like the City Council to reverse the planning commission’s decision and
approve a permit for the removal of the tree. The site contains many other
heritage trees that are now being actively cared for after many years of neglect
under previous ownership of the property.

Please note that this letter will also serve for the record in case the appeal is
denied. Should the tree in question subsequently fail causing any damage
whatsoever, physical injuries or other, the Town of Atherton will be held
responsible and liable to the fullest extent of the law.

Thank you for your consideration,

Ao
Dakto doves

Pietro Dova



DATE: FOR THE PLANNING COMMISION MEETING OF JULY 25, 2007
TO: THE PLANNING COMMISSION
FROM: LISA COSTA SANDERS, DEPUTY TOWN PLANNER

SUBJECT: 44 TUSCALOOSA AVENUE (APN 070-103-400)
HERITAGE TREE REMOVAL PERMIT

RECOMMENDATION

Staff recommends that the Planning Commission conduct the public hearing, make the
following finding and deny the Heritage Tree Removal Permit request for the removal of
one heritage tree at 44 Tuscaloosa Avenue in Atherton for the reasons outlined in this
Report.

1. The removal of the tree would be contrary to the purpose and intent of the
Atherton General Plan.

Should the Planning Commission want to approve the Heritage Tree Removal Permit for
the removal of one heritage tree at 44 Tuscaloosa Avenue it would need to make the
following finding:

1. The removal of the tree would not be contrary to the purpose and intent of the -
Atherton General Plan.
INTRODUCTION

The subject site is approximately 59,242 square feet in area (over one acre) and is located
at Tuscaloosa Avenue between Austin Avenue and El Camino Real. The property is the
site of a new single-family house (under construction), detached pool house, and pool.
The applicant is requesting approval to remove one heritage tree, (a Quercus agrifolia, or
Coast Live Oak). The Coast Live Qak, referred to as #333 is located at the front center
of the subject property.



July 25, 2007 Planning Commission Staff Report
44 Tuscaloosa Avenue — Heritage Tree Removal Permit

This item was originally scheduled for the June 27, 2007 Planning Commission meeting.
However, the consulting arborist’s report mistakenly identified the tree to be removed. In
addition to the original arborist report, the applicant has submitted a new letter, dated
June 25, 2007 which specifically addresses the tree to be removed.

This property was incorrectly surveyed in the past, resulting in the east property line not
being accurately identified. The adjacent neighbor has agreed to sell a strip of this
property to the applicant and the applicant is in the process of requesting a lot line
adjustment.

The trees were numbered in an early tree survey by Ralph Osterling although the arborist
report and letter, as well as subsequent survey were prepared by Econo Tree Service. The
early tree survey was done for the demolition phase of the project; no plans had been
prepared at that time for the residence.

A tree protection plan was approved for the demolition phase only. The Building
Department issued a permit which incorrectly showed two trees (#333 and #340) as being
removed. Ms. Kathy Hughes Anderson, Town Arborist, only issued a permit for a dead
tree. She informed the applicant that both trees #333 and #340 would need to go before
the Planning Commission for removal. The applicant had originally proposed a guest
house where #340 is located. They are now proposing the guest house between Tree #39
and Tree #40. The permit for the guest house is pending the lot line situation and review
by the Town Arborist. Tree #340 will be preserved.

ANALYSIS

The applicant is requesting Planning Commission consideration for the removal of one
tree, a Coast Live Oak. Tree #333 is listed in “Fair” condition. The applicant’s consulting
arborist, Henry Kramer, Econo Tree Service, Inc., evaluated 23 trees on the site, in his
report dated March 30, 2007. On June 25, 2007 Karl Murphy, Econo Tree Service, Inc.
evaluated tree #333. He indicates that the tree is currently enclosed within a tree
protection fence; however, the area has become compacted dead turf with a 4-inch layer
of mulch. He adds that the tree had been raised excessively and that the likelihood of tree
failure was increased.

Ms. Kathy Hughes Anderson, Town Arborist, has prepared a memo based on her review,
the arborist report and a site inspection. She notes that the area around the tree was
previously a lawn and the Oak received its water from this lawn. She states that the
recommendation to mulch the area and do deep root watering was made because after the
lawn was removed, the Oak could have suffered from lack of water during construction.
She adds that many Oaks on the property were not properly pruned; however, she does
not agree that the crown was excessively raised. She notes that there had been two
additional oaks in close proximity. She believes that the crowded condition may have
caused the thin canopy mentioned by the consulting arborist. She adds that the sparse
leaf size could be a sign of undetected root problem as stated by the consulting arborist,



July 25, 2007 Planning Commission Staff Report
44 Tuscaloosa Avenue — Heritage Tree Removal Permit

or it could be from lack of proper cultural care, drought stress, or other environmental
conditions.

Ms. Hughes Anderson notes that the site plan shows a new proposed driveway and motor
court within six to seven feet of tree #333. She thinks that with careful consideration of
materials and construction technique the tree could be able to accommodate impacts from
the proposed driveway and motor court. She notes that the applicant does not mention
any reason for removal other than condition of the tree. She states, “Given the potential
impacts from construction activity on a number of trees on this property, I find it hard to
justify the removal of this tree” (Town Arborist Memo).

The Zoning Code requires that the Commission grant a heritage tree removal permit
unless it finds that the removal of the trees would be contrary to the purpose and intent of
the General Plan. The Open Space and Conservation Element of the General Plan cites
that “trees shall be preserved to the maximum extent feasible while allowing for
construction within established parameters for setbacks and lot coverage in accordance
with the Municipal Code chapter regulating the removal of and damage to heritage trees.”

Staff is not supportive of the removal request due to the condition and location of the
tree. The tree is in fair condition, is not located within the buildable area, and could be
accommodated with the proposed driveway and motor court. The tree is not in direct
conflict with any site improvements and can be preserved.

CONCLUSION

It is Planning Staff’s professional opinion that the removal of one tree would be contrary
to the purpose and intent of the General Plan and the Zoning Ordinance, based on the
condition of the tree and no direct conflicts with site improvements.

ALTERNATIVES
The Commission could approve removal of the tree as requested by the applicant, could
deny the request or request modification of the proposal.

FISCAL IMPACT
All costs covering the processing of this application are paid for by the applicants.

ENVIRONMENTAL IMPACT
The City Council has declared the removal of two or fewer trees to be less than
significant environmental impact and exempt from further CEQA review.



July 25, 2007 Planning Commission Staff Report
44 Tuscaloosa Avenue — Heritage Tree Removal Permit

FORMAL MOTION:

I move that the Planning Commission find that the proposed removal of one heritage tree
at 44 Tuscaloosa Avenue in Atherton would be contrary to the purpose and intent of the
General Plan, for the reasons outlined in the Staff Report, and that the Commission

approve the removal subject to the conditions listed in the draft Heritage Tree Removal
Certificate.

Ms’a Costa Sanders, Deputy Town Planner

Attachments:

1. Draft Heritage Tree Removal Certificate

2. Memo from Kathy Hughes Anderson, Town Arborist, dated July 19, 2007

3. Letter of Request, undated

4. Arborist Report prepared by Henry Kramer, Econo Tree Service, Inc., dated March 30, 2007

5. Photos

6. Letter describing condition of tree #333, prepared by Karl Murphy, 